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JURISDICTION IN ACTIONS BETWEEN 
FOREIGNERS} 


HOULD the courts of a country take jurisdiction of suits 

between foreigners just as they would of cases of the same 
nature arising between their own citizens? If a foreigner sues 
another foreigner in a court of a third state, may the defendant 
refuse to submit to the jurisdiction of the tribunal on the simple 
ground that neither he nor his adversary is a subject of the state 
in which it sits? And if the defendant is silent or expressly 
submits to the jurisdiction of the court, may the judge for that 
same reason refuse to hear the case? 

This is a question of much practical importance. In an age 
like the present the development of international intercourse leads 
a continually increasing number of people to establish themselves 
for longer or shorter periods, sometimes for their whole lives, out- 
side of their native countries. It is necessary that the standing of 
these people be clearly determined; that they know whether the 
courts are completely open to them, and whether they are assured 
of getting their rights in them, even against another foreigner. 

As in certain aspects this question, although apparently one 
wholly between private parties, really involves the basic principles 
of the law of nations, it has seemed to me worthy the attention of 
the learned readers of the HARVARD LAW REVIEW, and I thought 
I could not better comply with the very gracious request of the 
editor than to take it as the subject of the article which he was 
pleased to ask from me. 


2 Translated by Mr. William C. Gray. 
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I, 


I will say, first, that there is an apparently irreconcilable conflict 
regarding this subject between French and English-American 
decisions. By the common law in England and in America, of 
which judicial decisions are the great source, it is hardly recog- 
nized. The authors of the best repute scarcely mention it, and 
from the small number of cases to which they refer, it can be 
seen that the governing principle is well established. This is the 
rule that the native and the foreigner are equal. Whenever by 
the rules as to jurisdiction within the state an English or American 
judge is obliged to take cognizance of a suit interesting any 
person, there is no reason to ask if this person is a foreigner or 
a native, for the rule is the same in either case. Therefore the 
defendant would not try to elude possible judgment by pleading 
his position as a foreigner; nor could the judge avoid taking juris- 
diction by declaring that the parties were subjects of a foreign 
state? 

This great rule is perfectly well known to American jurists, and 
it is needless to speak of it further. In France it is quite other- 
wise. The Civil Code, which has regulated* the jurisdiction of 
French tribunals in suits between Frenchmen and foreigners (and 
has done so in a very partial spirit), has said nothing about their 
jurisdiction in suits between foreigners. It is therefore with us, 
as in England and America, left to decision; but this power has 
been used quite differently. After some years of hesitation, when 
there was hope that our tribunals would be freely opened, the 
French courts, the Court of Cassation leading, took the position 
that they are on principle without jurisdiction in suits between 
foreigners. Since then the principle has been steadily main- 
tained by them, and a searcher might count by hundreds the 
decisions of every rank unweariedly affirming the lack of jurisdic- 
tion of French courts in such suits. It is, to be sure, a peculiar 
lack of jurisdiction, hard to include in the ordinary classifica- 


1 Dicey, Conflict of Laws, Rule 41 and Comment. American notes (4) p. 231. 

. 2 But, on the other hand, the English citizenship of the parties can give the English 
courts jurisdiction, although they would not have it by the other circumstances of the 
case. This at least can be inferred from the case of Scott v. Seymour, 1 H. & C. 219. 

8 Arts. 14, 15, 16. 
* 4 Phillimore, Int. Law 726, describes the principle of our jurisprudence as a carica- 
ture of the idea of the independence of states. 
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tions. The defendant has the right to set it up and to compel 
the judge to give up the case, but he must make his objection 
before the trial is actually begun, zz imine litio, otherwise he 
must go on and defend the suit. The judge may also refuse 
to hear the case, but he is not obliged to do so. If he prefer 
to retain it, there is nothing irregular, and a decision so given 
between two foreigners will not be disturbed by the Court of 
Cassation. Such, then, is the rule which is constantly applied 
with us. 

It is not enough in law to lay down a principle to insure its 
observance; the principle must be one that suits the demands 
of life, for law is a social science whose rules acquire value 
only by strict conformity to the needs of society. By having 
failed to recognize this great truth, our jurisprudence has con- 
demned itself here to furnish the pleasing and rather ridiculous 
spectacle of an architect tearing down piece by piece the building 
he has constructed. The principle once laid down, our judges 
have not wished to deny it, but they have narrowed it by making 
so many exceptions that its practical application has been reduced 
to avery small compass. That is not due to chance, and no one 
should be astonished. Whenever an international institution is 
directly contrary to the needs of international intercourse it has 
to suffer a number of exceptions before it completely disappears. 
So it was with the droit d’aubaine. In the eighteenth century 
it received so many limitations that the privilege became the 
regular rule, and the old incapacity to receive and to transmit, 
the very infrequent exception. 

Let us see, therefore, how this principle has been narrowed. 
Certain states which have treaties with France assuring the 
citizens of each country free access to the courts of the other 
escape its application; so do foreigners who have the “ authorized 
domicile” in France mentioned in Article 13 of the Civil Code. 
Besides, and most important, many matters of legal inquiry 
are placed by our decisions beyond the operation of this rule. 
In suits as to immovables, actions in which public order is con- 
cerned, and questions involving commercial obligations or pro- 
visional measures, French courts consider themselves competent 
to judge between foreigners. Sometimes, indeed, the mere cir- 
cumstances of the case seem to them a sufficient reason for not 
applying the principle. Thus an incidental question between two 
foreigners is within the jurisdiction of the French courts when 
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it is connected with a principal action regularly before them; and, 
again, the principle yields when the plaintiff can prove that there 
is no foreign tribunal before which the action can be brought. 

There are still other exceptions of less importance. Those just 
cited show sufficiently the breaches made in the principle and the 
slight importance of its application. It is interesting to note that 
of these numerous exceptions only one, the first, comes from 
a positive written law. All the others have no such support. 
Springing from the free action of the judges, they witness the 
impossibility they found of applying their general law to most 
cases. 


II. 


Of these two principles—one adopted in the common law 
countries and the other in France — which is the better? Unques- 


tionably the former. English-American jurisprudence has had the 


rare merit of adopting at the outset and thenceforward strictly 
following the only rule which satisfies justice and the only one 
which meets the needs of international commerce. And that 
certainly ought not to be forgotten. We on the Continent do not 
hesitate to prefer greatly our law and decisions to the ancient 
customs which have kept their authority in English-American law. 
Whatever may be the merit of this claim, we ought at least to 
acknowledge that in the international administration of justice 
our laws, and especially those of France, are much inferior to that 
system which we do not hesitate to describe as backward. 

What, in fact, is demanded by justice and this international 
intercourse which has become. an indispensable factor in the ex- 
istence of nations? It is that justice be freely accessible to 
foreigners; that they shall enjoy in this respect perfect equality 
with natives; in short; that a man’s status as a foreigner shall 
never cause the failure of a suit brought before the proper judge, 
or be a means of his escaping a responsibility which he has - 
properly incurred. Only in this way can the traveler, the mer- 
chant, the foreigner settled in another country, enjoy security of 
person and property, and make use without apprehension of the 
benefits of international intercourse. The rigorous exaction from 
the foreigner of sureties to guarantee his opponent against any 
possible wrong the suit may do him is neither difficult to under- 
stand nor entirely unjust. A foreigner, with no ties in the country 
where he brings his action, might by flight escape the obligations 
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which a reckless suit ‘sometimes causes. That is a danger a legis- 
lator may rightly think it well to guard against; but one cannot 
justify or even understand the exclusion of a foreigner, merely 
because he is a foreigner, from the courts of justice before which 
the ordinary rules of jurisdiction would authorize him to appear. 

This idea is strengthened if one examines the reasons on which 
the French courts found their refusal to take cognizance of suits 
between foreigners. These reasons, repeated a hundred times in 
the decrees, simmer down to two statements of greatly varying 
importance. The French courts, they say, were not established to 
dispense justice to foreigners, and they add that this extension of 
their jurisdiction would have the inconvenience of requiring them 
to apply foreign laws. I would be quite willing to call this second 
reason childishness. French courts not to apply foreign laws? 
They were established to declare the law; and if the principles of 
law demand that foreign laws be applied, one cannot see upon 
what pretext they would base their refusal. Moreover, it is pos- 
sible that foreign law may be applicable to a suit between French- 
men; it often is in disputes between Frenchmen and foreigners. 
It would not occur to the French judge to invoke this pretext to 
avoid deciding such suits. In what respect is it weightier when 
it is a question of suits between foreigners? 

This so-called reason bears witness to the diffidence which our 
jurisprudence professes in regard to foreign laws; and we recall 
that this same mistrust causes our judges to regard every ques- 
tion of the application of foreign law as a pure question of fact 
whenever this application is not commanded by some French 
statute. 

The first reason given is of very different value, and brings us to 
the heart of our subject. 

The French courts were established to.judge Frenchmen and 
not foreigners. That is an important statement, which deserves 
closer examination. Let us notice, first, that it rests on no stat- 
ute. True, the law which established our Court of Cassation de- 
clared that the object of its institution was to insure unity in the 
interpretation of French law, but that does not at all mean that 
the French courts have not the duty of dispensing justice to 
foreigners. The courts, therefore, are not obliged to take this 
position, and I shall try to demonstrate that it is not sustainable, 
being contrary to the first duties of the state. 

No one doubts that the function of dispensing justice is one of 
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the essential attributes of the state. Indeed, there is no interest of 
society greater than that. The suum cuique tribuere is the first 
condition of order and of peaceful society. The state, natural 
guardian of the rights of the individual and of those of society, 
could not under any pretext avoid this duty. And one will notice 
that, for order to exist, for the maintenance of the peace of 
society, it is not enough that exact justice be done to a certain 
number of men; it must be done to all under penalty of rendering 
social relations insecure. This security, this order, this peace, 
the state owes to foreigners as well as to its own citizens. By 
admitting them to its territory, by permitting them to pass through 
or to live within its borders, it tacitly engages to see to the 
security of their interests. But what security will there be if aliens 
cannot appeal to the courts on the same terms as others, and must 
be resigned to living outside the law, to being deprived of the 
means of obtaining its protection?? 

It may be maintained, perhaps, that our decisions, by excepting 
the cases in which public order is concerned, meet this need and 
pay the debt of the state to the foreigner. To believe that would 
be pure delusion. The only cases which concern public order are 
those where it is important to the state that foreigners living within 
the territory may be brought before its tribunals or, on the other 
hand, make their complaints to them. Jurisdiction in criminal 
cases is the best example that can be given of such cases. It is 
evidently not to be admitted that a foreigner shall escape penal or 
civil responsibility for his crimes on the ground that, as his victim 
is another foreigner, the tribunals of the place cannot take cogni- 
zance of their disputes. Public order would be too evidently in- 
jured by such a decision; it would hardly be less injured if there 
were refused to the victim of a criminal or even a civil offense 
the power of making complaint to the courts of the state in whose 
territory the wrongful act was committed. But how many other 
cases present themselves where the refusal of the right of action 
to one foreigner in a contest with another results in a veritable 
denial of justice. In most cases men from a distance and long 
established in a country will find it impossible to secure the rights 
they claim if the local courts are not open to them. Must they 


1 We cannot therefore agree with Story (Conflict of Laws § 542) when he declares 
that this is a matter of internal policy and concerns no principle of international law. 
It is true that in § 557 ‘# five the same author uses appreciably different language. 
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to get justice travel hundreds or thousands of miles, leave their 
homes, and interrupt their business to scour the world in search 
of a judge with jurisdiction? They will find it easier to abandon 
their rights, but will think rightly that there is no true security for 
them in a country where they cannot obtain justice, and that in 
this respect they do not enjoy the advantages of international 
intercourse. 

Considerations of another kind lead to the same result. In every 
civilized country aliens have so many rights that, putting aside 
political rights, one may say that their condition is not perceptibly 
inferior to that of citizens. In France, where our jurisprudence 
has remained faithful to the ancient distinction of the law of 
nations common to foreigners and to citizens and the civil law 
peculiar to the latter, the former of these categories includes the 
more numerous and the most important rights. Foreigners may 
acquire family rights (except that of adoption, little practised now- 
adays), become owners of everything in trade, contract, —in a word, 
are capable of almost all the acts of civil life. True, the legislation 
which will govern them will sometimes be foreign, but this circum- 
stance, which may compel the exercise of greater care, cannot in 
the least deprive them of the enjoyment of the rights which French 
law grants them. But what does the legislature do when it allows 
a person to enjoy a certain right? It promises him that it will see 
to the protection of his right when he has acquired it by conform- 
ing to the conditions of the law. The promise of the legislature 
can have no other meaning; if it has not that, it has none at all. 
It is seen, then, that the granting of certain rights to foreigners 
implies an obligation on the legislature which has done it to 
give its protection to these rights in order to oblige everybody 
to respect them. But it is the courts that give the promised 
protection of the rights of private parties. To acknowledge a 
person’s right and refuse the courts the power to protect it, is 
clearly inconsistent. It is taking away with one hand what the 
other gives. 

That the matter has been looked at otherwise and our de- 
cisions have made this mistake, is the fault of the inexact idea our 
courts have of the right to appeal to a court. They consider it a 
distinct right, a civil right which they grant or refuse at pleasure. 
The truth is quite the contrary. To give the word “right” a 
positive meaning, one must understand that any right whatever 
includes the power to appeal to the courts to enforce respect for 
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it. The power to go to law is not a distinct right which can be 
denied to anyone without compromising the existence of all 
his rights. It is one aspect of these rights, or, more exactly, 
a phase of their existence, for any right may on occasion lead to 
a lawsuit, and unless suit is possible, there is only an apparent 
right. Carrying to its logical consequences the idea that the 
French tribunals were established for Frenchmen and not for 
foreigners would put the latter completely outside the law, and 
make their condition inferior to that of the slave of ancient times, 
who could sometimes, at least, claim against his master the protec- 


tion of the magistrate. 


The numerous modifications of this principle made by our 
decisions have enabled them to escape such absurdities, but the 
fact that’ these absurdities are its logical result is enough to con- 
demn it. 

Numerous treaties, commercial treaties especially, have clauses 
in regard to the rights which the subjects of each contracting 
party shall enjoy when in the other’s cofintry. A promise of free 
access to the courts is almost always mentioned among these 
rights. Thus diplomacy, more enlightened on this point than our 
domestic practice, shows that in its opinion there are no real rights 
other than those which may be enforced by a prompt appeal to 
the courts. Our jurisprudence has committed the grave mistake 
of forgetting this. 

Thus, not only is English-American jurisprudence decidedly 
superior in this respect to that of France, but it must be said that 
one represents truth, the other error. It is a double error, as we 
have seen,—a fundamental error as to the duty of the state toward 
the foreigner, whose legal personality is respected only so far as 
the local tribunals are open to him on the same terms that they are 
to everybody else, and an additional error in interpretation of law, 
as it cannot be admitted that the granting of any right whatever 
to a foreigner does not carry with it the jurisdiction of the courts 
of the state, with power to give such right the public protection 
which is its strength, The international rule, the only just one, 
the only admissible one, is therefore that in every country there 
ought to be only one law as to jurisdiction, the same for foreigners 
and for natives. But what shall that law be, and how should it be 
defined to avoid giving rise to hopeless conflicts between states? 
The examination of this question will be the object of the third 
part of this article. 
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ITI. 


If one reflects on the social function of the law, it appears that ' 
its aim is to assure to everybody as certain and as prompt protec- 
tion of his legitimate interests as possible. A good international 
law as to jurisdiction ought to be brought forth by these needs, 
which are certainly more pressing in that field than within a 
nation. For if it is vexatious in the latter case for a pleader to 
be in doubt as to the judge to take jurisdiction of his case, it is 
more disastrous still in international relations, where he might 
have to seek the world over for a law that would seem to be 
fleeing from him. To assure international justice there must 
be a tribunal of competent jurisdiction for every case that may 
arise, and it is scarcely necessary to add that this tribunal ought to 
be pointed out by rules so clear that in general no doubt will 
exist to confuse and delay a suitor from the outset. 

It is also necessary that there should be but one competent 
tribunal for a case, for having several results in conflict of decision 
and confusion as to rights. It clearly appears that such a result 
can be reached only by an international understanding. A state 
could not admit that its own tribunals ought to refuse to consider 
a case simply because it has been or is now before a foreign court. 
This is what we mean by saying that the objection of lis pen- 
dens does not extend from one nation to another. - The agreement 
desired can be reached only as the different states adopt the same 
principles in regard to jurisdiction. 

These fundamental needs are not the only ones to consider. It 
is necessary also, as a recent writer has especially well brought 
out,! that the action of the law be effective. And for this purpose, 
of several tribunals equally qualified, that one should be given 
jurisdiction which can most easily give its judgment suitable 
enforcement. In addition, regard must be had to the accessibility 
of the court to those amenable to it, so that they shall not be pre- 
vented by practical difficulties from taking their claims before the 
proper judge, and may without difficulty bring forward the evi- 
dence which will govern his decision. 

With these premises we can continue our study and ote whether 
the English-American or the French system is nearer a general 


1 Dicey, Conflict of Laws, General Principle III., Intr. p. 38 e¢ seg. 
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type, capable of serving as a rule to determine jurisdiction in 
international matters. 

There is little to say about French jurisprudence in this matter, 
for it is enough that a foreigner be a party to the action to cause 
exceptional rules as to jurisdiction to be applied. The French 
plaintiff always has the right! to bring his foreign opponent before 
the French tribunals, and the foreigner suing a Frenchman can, 
according to our law,? and should, according to the interpretation 
put on it by our judges, summon the defendant before them. In 
suits between foreigners, the subject of this article, our question 
cannot arise, since on principle these suits are outside the jurisdic- 
tion. When, however, our judges make an exception and consent 
to hear such suits, they follow the rules which are in force as to 
natives. Thus what in England is the rule is with us only the ex- 
ception, —a very narrow exception, in truth, for it happens that 
many of the suits between aliens which are before our courts are 
governed by special and rather extraordinary rules as to jurisdic- 
tion. This is, for example, the case with suits governed by the 
Franco-Swiss Treaty of June 15, 1869, a treaty noted with us 
for the great difficulties of interpretation to which it has given 


rise, 


Finally, our domestic laws are simple enough. They rest, as is 
well known, on two great rules of Roman origin, — the jurisdiction 
of the forum of the domicile in personal suits and actions as to 
movables, and the jurisdiction (so natural that one might call it 
necessary ) of the tribunal of the sus in actions as to immovables. 
For the convenience of commerce merchants may lay their cases 
before the judge of a place where a promise was made or goods 
delivered, and of the place where payment should have been made.® 
In civil matters Article 59 authorizes a certain number of excep- 
tions to the principles laid down. These apply to circumstances 
where application of the principles is impossible, as when several 
defendants in one action have no common domicile, or to cases 
where it is especially convenient to have the same class of matters 
brought before one judge. Matters of inheritance, of bankruptcy, 
of suretyship, make up this class. Finally, parties may by ap- 
pointing their domicile agree on a certain tribunal before which 
to bring their disputes. 


1 Art. 14, Civil Code. 
2 Art. 15. 
8 Art. 420, Code of Civil Procedure. 
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Artificial persons (associations invested with a legal personality) 
are subject on principle to the same rules of jurisdiction as natural 
persons, 

The English-American system (/assent les Immortels conduc- 
teurs de ma langue que je ne dise rien qui puisse étre repris) seems 
a little more complicated. English jurists put on an equality 
principles which have very different weight. Thus the questions 
of jurisdiction over divorce, validity of marriage and legitimacy, 
and of bankruptcy, succession, and administration are of a rather 
exceptional character. The nature of the interests demands the 
application of special rules of jurisdiction, either because it is con- 
venient that a single judge have before him all the suits relative to 
a single legal matter (succession, bankruptcy), or because a certain 
judge may be better placed than others to appreciate the weight 
of the respective claims of the parties. Above these rules of an 
exceptional nature there are some general principles. They are 
the jurisdiction of the forum rei site over immovables,! and the 
rule laid down for actions im personam. Let us dwell on this latter. 
Actions iz personam are the most common of all, and in dealing 
with them the English-American practice differs most from the 
ideas held on the Continent, especially in France. 

Jurisdiction of English courts of justice over personal actions 
depends on rules quite different from those which governed Roman, 
and still control French law. More than that, the very spirit of 
these rules and the manner of their construction belong to systems 
very far apart. In France (as formerly in Rome) one asks first if 
the French courts have jurisdiction; this primary question out of 
the way, the law gives the complainant a way of summoning his 
opponent before the tribunal which is to judge him. In England 
and in America the process is reversed; one seeks first to find out 
if the writ of summons (/’assignation) can be legally delivered to 
the person wanted (personal service) or something equivalent done 
(substituted service).2_ Then, once it is established that the writ 
can be regularly served, the jurisdiction of the English courts natu- 
rally follows. In France we should call that putting the cart before 
the horse. 

The two great traditional rules of English law in regard to 
jurisdiction are thus described: Whenever the defendant, even 


1 Dicey, Conflict of Laws, Rule 43. 
2 When in an action i# personam the rule as to the legal service of a writ defines the 
limits of the court’s jurisdiction. Dicey 234. 
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if only passing through the country, is found on English soil, so 
that in consequence the writ of summons can be personally served, 
the English courts can take cognizance of the personal actions 
which concern him. And conversely, in principle at least (for 
this second rule is far from being as absolute as the first), 
whenever the writ cannot be delivered to the defendant per- 
sonally, because he is not on English soil, the English courts have 
no jurisdiction over him. We do not think these rules could form 
the basis of a good international system of jurisdiction. They 
represent for us the law of a period when the working of justice 
was uncertain, its means of action few and limited, and when the 
first condition of obtaining the satisfaction demanded from a 
debtor was the ability to put your hand on his collar. At that 
same time the magistrates of our parlements were obliged to leave 
their seats to watch personally over the execution of their decrees. 
It is common knowledge that this was the origin of the judicial 
vacations. Moreover, it must be noticed that in those old days 
_ the arrest of the body was the common right, so that the presence 
of the debtor at the bar of the tribunal was usually a sufficient 
guarantee to the creditor of the effective execution of his — 
judgment. Times have changed, however. To eyes not accus- 
tomed to these things by the daily course of practice such 
principles seem very extraordinary, and in fact the presence of 
the debtor cannot always be a good reason for passing judgment 
upon him. If this presence is purely accidental, the judgment 
thus rendered will perhaps not be consistent with the interest 
of the creditor, of the debtor, or even of justice. The French rule 
of jurisdiction — the tribunal of the domicile — is certainly better. 
It is the one which best regards the security of the defendant, 
which secures the judge best fitted to decide the suit, and in the 
greatest number of cases insures the effectiveness of the judgment. 
In a certain sense English jurisprudence recognizes the superiority 
of this last principle, and uses it largely in matters of divorce and 
legitimacy. Moreover, it does not regard the mere presence of 
the defendant within the territory of the court as an international 
principle of jurisdiction, and when in England the question is one, 
not of deciding a case, but of giving effect to a foreign judgment, 
the judges decide the jurisdiction of that foreign court by con- 


1 Cf. Dicey, Conflict of Laws, Rule 45; and 4 Phillimore, International Law 
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sidering not merely the presence of the defendant, but other less 
accidental circumstances as well. Domicile of the defendant 
within the territorial jurisdiction of the court is one of these. 

The jurisdiction of the court of the place over immovables and 
of that of the domicile over personal actions and movables seems 
the principle on which the nations might come to an agreement. 
Adding to these two chief rules of jurisdiction that of the forum 
chosen by the parties when they have beforehand designated their 
judge, there would seem to be a simple and satisfactory system 
of general principles. Of these three rules, the first and the last 
are everywhere recognized; between French and English-Ameri- 
can jurisprudence there is a difference only as to the second. One 
may think there is nothing insuperable in this difference. 

- But this is not enough. We know that practical needs in all 
countries lead the legislatures to decree certain exceptions to the 
rules of jurisdiction they have adopted. In this field likewise an 
agreement is desirable; upon what basis could it be put? It 
seems that the desired unity can be obtained only by reducing 
the exceptions to indispensable cases. It might still happen, 
therefore, that in the same country the rules of jurisdiction would 
not be identical for suits between natives and those in which 
foreigners were concerned. That would be a real inconvenience, 
but a much smaller one than results from a multiplicity of compe- 
tent jurisdictions or from the lack of them. 

The study of English decisions seems fitted to teach us the 
number and the good sense of the exceptions to be admitted. 
We know already that a writ of summons cannot be delivered 
to a person who is out of the territorial limits of the court. This 
principle, however, has some modifications. There is a certain 
number of cases in which the judge may authorize the plaintiff 
to serve process out of the jurisdiction. It is almost useless to 
remark that the judge, whose power to do this is discretionary, 
will authorize such exceptional procedure only when his jurisdic- 
tion rests upon some especially serious considerations. There- 
fore the list of cases in which service out of the jurisdiction is 
permitted is of a kind to show us what exceptions it would be 
well to make to our general rules. 

But we also find in English decisions a means of attaining 
greater precision and of setting up a sort of counter-proof; that 
is the examination of the cases which consider foreign courts to 


have jurisdiction and order the execution of their judgments. If 
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we enumerate the cases of service out of the jurisdiction as shown 
by the Rules of the Supreme Court of 1883, we find that they 
relate to the following actions: actions regarding immovables 
situated within the territory over which there is jurisdiction or 
against persons domiciled or ordinarily residing there; actions 
concerning the succession to the property of one dying domiciled 
within the territorial jurisdiction; actions arising from a contract 
that should be executed there, or intended to prevent or remedy 
a tort in the same place; actions naturally joined to another 
against a defendant who has been regularly served. This is our 
first criterion. Let us now look at the second. Here the task 
is harder, for there are no well settled rules in English law on this 
point. Westlake even shows with suitable proof that the older 
cases rested on no fixed rule, and confined themselves to following 
the suggestions of natural justice.’ More recent decisions are 
little more distinct and are not easy to analyze. The most certain 
point, however, is that one who has voluntarily accepted a foreign 
jurisdiction will be unwelcome if he disputes it before an English 
court. This voluntary submission may appear in several ways. 
It sometimes results from a contract taade between the parties, 
sometimes from the fact that the loser himself began the action 
in a foreign court, and most often from the fact that the defendant 
in such a suit appeared without objection. One may also say that 
the courts of the country of which the defeated party is a subject or 
resident have jurisdiction.2 But this word “resident,” borrowed 
from the celebrated case of Schibsby v. Westenholz, gives rise to 
difficulty. Does it mean the simple fact of presence on the soil, and 
is this presence, which would be enough, as we have seen, to give 
jurisdiction to an English court, enough to make certain and effec- 
tive in England the jurisdiction of a foreign court? Dicey inclines 
to the opinion that it is; Westlake is more doubtful? If I may 
be permitted to express an opinion, I will suggest that the lan- 
guage of the judge applies better to a residence equivalent to 
domicile than to a mere sojourn, for he speaks of a residence pro- 
curing to him who proves it the benefit of the laws of the country 
or imposing on him the duty of a temporary allegiance to its 
sovereign. Does not this apply solely to domiciled foreigners? 
There can be seen in the most recent English decisions a certain 


1 Westlake, Private International Law 344. 
2 See the opinion of Fry, J., in Roussillon v. Roussillon, Dicey, Joc. cit. 372. 
8 Dicey, doc. cit. 374; Westlake, loc. cit. 344. 
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tendency to take account, in considering the jurisdiction of foreign 
courts, of the forum contractus celebrati, especially if there is joined 
with it some other favorable circumstance, such as the fact that 
the place of making a contract is also that of its execution.’ If 
an idea of strict reciprocity always enlightened the minds of 
- jurists and magistrates, the cases in which they recognize the juris- 
diction of others would be exactly the same as the ones in which 
they claim it themselves. It has not been so, however, and Eng- 
lish jurisprudence shows itself much more positive in asserting 
its own jurisdiction than in recognizing that of others. It would 
be wrong to reproach it for this, however. It is a failing common 
to all judges of all countries. Yet it is certain that we ought to 
hold as best established the cases of jurisdiction having both this 
domestic and foreign recognition. It is only in these cases that 
the need is met as adequately as it would be in special courts. 
May there be other cases? Perhaps, at least so far as a true neces- 
sity seems to justify them.? 

We will confine ourselves to these very general hints, not pre- 
tending to exhaust a subject large enough to fill volumes. Ifa 
lesson can be drawn from these few pages, it is simply this: the 
French and English-American laws, so absolutely opposed in this 
matter of jurisdiction, would find every advantage in coming to an 
understanding and uniting on a general law which would be a sat- 
isfactory compromise. Is this change possible; or would it clash 
too strongly with the individuality of the states concerned? These 
questions I leave to those more able than I. The hydrographers 
inform us that the British Channel is not a very deep body of 
water; perhaps it would be possible to build this bridge between 
the two countries while waiting for another. And it would be of 
great importance. Until the world can be brought to accept a 
single system of private international law—and in spite of the 
progress in that direction of late years it seems that a very long 
time will pass before that ideal will be attained — the laws applied 
to any subject will vary with the tribunal before which it comes. 
The establishment of clear-cut laws in regard to jurisdiction, easily 


1 Westlake, Joc. cit. 345. 

2 It will be noticed that these two exceptions to the general rules as to jurisdiction 
are accepted in the Franco-Belgian treaty of July 8, 1899. This treaty, the provisions 
of which might usefully be consulted when considering the drawing up of an agreement 
as to jurisdiction, establishes also special courts in matters of guardianship, succession, 
and bankruptcy. On these special points, again, it is probable that an agreement might 
be had. 
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understood and universally respected, would allow everyone to 
know by what law he will be judged. The lack of certainty in 
the law would be so much diminished. Is not lessening the un- 
certainty of law one of the most signal services we can render to 
private interests? 


A, Pillet. 
UNIVERSITY OF Paris, February 6, 1905. 


{ 
iW 
i 
1 
if 
ti 
a 
} q 
\ 
if 
ii 
ii 


TIDE-FLOWED LANDS. 


TIDE-FLOWED LANDS AND RIPARIAN 
RIGHTS IN THE UNITED STATES. 


HE United States Supreme Court has frequently called 
attention to the fact that titles to the shore and shore rights 
are matters of local state law in which the court must follow the 
local decisions, and some of the best considered cases in the sev- 
eral state courts also refer to their own law as different from that 
of other states.1_ But nevertheless it does not seem to be generally 
understood that there are two well defined theories of riparian 
rights and the state’s title to tide-flowed lands in this country, 
and much less that these two theories have distinctive historical 
origins. 

The first of these is frequently referred to.in the reports of the 
United States Supreme Court and other cases as the common law 
of the United States upon these subjects. It is best and most fully 
exemplified in the law of Connecticut, where the riparian owner ! 
has had the exclusive right to wharf and fill out in front of his i 
upland since early colonial days, and it is referred to as having | 
grown up by custom.2 This exclusive right grows out of the loca- | 
tion of the upland which furnishes the only right of access to the q 
shore. But the right of access is not a mere technical access, as I 
we shall see it is in New York, nor is it limited to an access to 
a technical “ channel” at low-water mark, as apparently in Massa- i 
chusetts, but it is the substantial and useful right to reach the I 
deep channel used in practical navigation.® In common with 1 
all modern cases, the Connecticut court holds that the technical d 
fee below high-water mark is in the state, and the. right of the 
riparian owner is therefore stated to be in the nature of a franchise. 
But whatever may be its proper definition, this riparian right is a 


1 See Shively v. Bowlby, 152 U.S. 1, 26, 57; Sage v. New York, 154 N. Y. 61,78; Gould 
v. Hudson River R. Co., 6 N. Y. 522, 539; Boston v. Richardson, 105 Mass. at p. 361. 

2 Swift’s System 341-342 (1795). In East Haven v. Hemingway, 7 Conn. at p. 203, 
the court say: “It stands on the same ground of general usage which is at the foundation 
of the Common Law.” 

8 Prior v. Swartz, 62 Conn. 132. In Illinois Cent. R. Co. v. People of Illinois, 146 
U.S. at pp. 449-450 the Supreme Court also placed the limit of the riparian owner’s right 
at practical navigability. See also same case on further appeal, 184 U. S. 77. 
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valuable right of property of which the owner cannot be deprived 
without compensation,’ and early became so nearly a title to tide- 
flowed flats that the owner could convey them separately from his 
upland. Finally, the title of the state is so technical, and held so 
fully for the common public benefit, that the establishment of 
harbor lines “is only the exercise of the police or supervisory 
power vested in the legislature, — the power to enact such laws as 
they deem reasonable and necessary for the regulation of the use 
by riparian proprietors of their qualified right in the soil of the 
shore,”? and in Prior v. Swartz it was held that the owner of a 
wharf could dredge a channel in front of it to navigable water, 
although he thereby destroyed oyster beds planted under authority 
of the state. 

The second theory is most readily stated from the law of New 
York. There the state owns the soil below high-water mark in 
such a sense that it can be granted away at pleasure to either the 
upland owner or to any stranger, and if an owner of the upland 
builds a wharf without a special grant of the soil from the state, it 
is subject to the rightful power of the state to destroy it or its 
value without making compensation. For many years after the 
case of Gould v. Hudson River Co.,* decided in 1852, it was 
supposed that the title of the state was unqualified and that 
the riparian owner had absolutely no rights, not even that of access 
to tide-water. More recent cases have slightly modified this view, 
and established the principle that the state holds its title in 
trust for the promotion and protection of commerce and navigation, 


1 Farist Steel Co. v. Bridgeport, 60 Conn. 278. 

Accord: Yates v. Milwaukee, 10 Wall. (U. S.) 497, 503-504; Chapman v. Oshkosh, 
etc., R. R., 33 Wis. 629, 636-638 (River); Delaplacine v. Chicago, etc., R. R., 42 Wis. 
214, 226-233 (Lake); Priewe v. Wisconsin, etc., Society, 93 Wis. 534, 549-552; Brisbine 
v. St. Paul, etc., R. R., 23 Minn. 114, 129-130; Carli v. Stillwater, etc., Ry. Co., 28 Minn. 
373, 380; Union Depot Co. v. Brunswick, 31 Minn. 297, 300-303; Myers v. City of St. 
Louis, 82 Mo. 367, 378. 

See also Mr. Justice Potter in Steam-Engine Co. v. Steam Ship Co., 12 R. I. at p. 


2 State v. Sargent, 45 Conn. 358. The Connecticut view that harbor lines are an 
exercise of the police power for the preservation of navigation is also held by the 
Supreme Court of the United States in Illinois Cent. R. Co. v. People of Illinois, 146 
U. S. at p. 459. 

8 In accord with the law of Connecticut are: Clement v. Burns, 43 N. H. 609; Con- 
cord Co. v. Robertson, 66 N. H. 1; Hanford v. St. Paul Ry. Co., 43 Min. 104; Nor- 
folk City v. Cooke, 27 Gratt. (Va.) 438; Gough v. Bell, 22 N. J. Law 441, and Arnold 
v. Mundy, 6 N. J. Law 1. 

*6N. Y. 522. 
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and, of course, its grantees can take no better title than it has 
itself. Within the trust, however, the title of the state is still 
so superior to any rights of the riparian owner that the latter may 
be deprived of all riparian rights, including his right of access 
to tide-water, without compensation, provided the state and its 
grantee do so by improvements for the benefit of commerce. But 
if an improvement is for any other purpose, although a public one, 
the riparian owner is entitled to compensation. As it now stands, 
however, it is strongly intimated that even in this case he can 
collect only nominal damages, because the only access to which 
he is entitled is by such boats as could reach his land at high-water 
mark, in place of the very substantial damages given by modern 
English authorities in similar cases. 

The law of New Jersey as now established and that of Massa- 
chusetts are the same as New York, except that in both the title is 
an absolute commercial title subject to no trust for the public, and 
except that in Massachusetts by force of the colonial ordinance of 
1647 the state’s title stops at low-water mark or the 100-rod line 
from high-water mark. This ordinance gave the riparian owners a 
title between high and low-water marks, but the title was later held, 
in Commonwealth v. Alger? to be subject to the police power 
of the state for the benefit of navigation to lay a harbor line 

between high and low water and thereby limit the use of the shore 
by such owner. The title of the riparian owner in Massachusetts 
between high and low water is, therefore, now in substance the 
same as that of a riparian owner in Connecticut. 

It would seem that the mere statement of the two theories would 
show that they were necessarily antagonistic,— that there could 
not be a right of property in the owner of the upland of which he 
could not be deprived without compensation, and at the same time 
such a title in the state that the privilege of the upland owner to 


1 The following cases sufficiently trace and explain the law of New York: Lansing 
v. Smith, 4 Wend. (N. Y.) 9; Peoplev. N. Y. & S. I. F. Co. 68 N. Y. 71; Sage z. 
New York, 154 N. Y. 61; The Matter of the City of New York, 168 N. Y. 134; s.c. 
sub nom. Matter of Boos, 56 L. R. A. 500. 

For English cases giving substantial damages for loss of access, see Duke of 
Buccleugh z. Metropolitan Board, L. R. 5 H. L. 418; Atty.-General v. Wemys, 13 App. 
Cas. 192; North Shore Ry. Co. v. Prior, 14 App. Cas. 612. 

2 The three Pacific coast states and probably some others have also adopted the law 
of New York. Eisenbach v. Hatfield, 2 Wash. 234; Bowlby wv. Shively, 22 Or. 410. 

See the legislation referred to in People v. Williams, 64 Cal. 498, and in Webber z. 
Commissioners, 18 Wall. (U. S.) 57. 
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wharf out is a mere revocable license. But very naturally in those 
states holding to the Connecticut theory the cases usually arise 
between private parties, while in those following New York the 
controversy is commonly between the state or its grantee on the 
one hand and the owner of the upland on the other. Hence it is 
not always perceived that the cases in the two sets of states are not 
different phases of one law common to both, and the courts of New 
Jersey have actually adopted the view that their earlier cases de- 
cided between private parties were not inconsistent with a com- 
mercially salable title by the state when the latter was ready to 
assert it. A comparison of the dissenting and majority opinions, 
in the two cases of Martin v. Waddell?! and Illinois Central R. R. 
Co. v. People of Illinois? will also fully demonstrate that the 
theories are irreconcilable. 
It will be seen however that the two theories agree in one point, 
that the incidents of the enjoyment of the soil below high water is 
in its nature private property. No one denies that the state as 
the conservator of public interests may control, improve, and regu- 
late the use of navigable waters for the benefit of the people at 
large, —in other words, that the state has the jus publicum of 
Lord Hale and other writers. But the question whether the state 
in addition to its interest for the people at large has retained or 
can now seize upon property in the shore which necessarily has _ 
from its location the incidents of private commercial property, and 
make a profit for itself from its sale, is a very different matter. 
How do there happen to be these two theories in the United 
States ? The contention that the state has a title to land under 
tide-water which it may sell and convey depends historically upon 
the theory that the jus privatum or private property in the soil was 
prima facie in the crown, and not in the owner of the upland. In 
1849 Sergeant Mereweather, in his argument in Dickens v. Shaw3 
said in speaking of this theory: “ Up to the period when the 
Stuarts succeeded to the throne, there is not the slightest pre- 
tense or shadow of a case — document or record — to show that 
any such prerogative existed.” 
_ If it is true or substantially true that the prima facie title was a 
new theory at the time of the founding of our American colonies, 
_ it is certainly a fact which should be fully considered in determin- 
ing what is the American law upon this subject. 


1 16 Pet. (U. S.) 367. 214 U.S. 387. 
8 Published in Hall on the Seashore, Append. p. cvi. 
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Sergeant Mereweather adduced many grants and cases to sus- 
tain his position that the theory was comparatively a modern one, 
and following him there was a considerable controversy upon the 
subject. On this side of the Atlantic we must necessarily depend 
upon English investigators and their published works, and among 
these none is more valuable than Stuart A. Moore’s History and 
Law of the Foreshore and Sea Shore, — valuable not so much for 
his conclusions, although they are of great importance, as for the 
very large number of facts given by him bearing upon his subject. 
His work is generally accessible, and space permits only the brief- 
est reference to a few of the more important facts for our purpose. 
Mr. Moore shows that by the end of the reign of King John sub- 
stantially all the sea-coast of England had been granted in manors, 
and that in very few instances was there any express mention of 
the shore. But, on the other hand, he says, “no case has been 
found and no case can be found, in which it is shown that in any 
ancient grant the crown has specifically or impliedly reserved the 
jus privatum in the shore.”! The taking of wreck in itself was not | 
an incident of title, but a royal franchise which was the subject of 
special grant. There were, however, many grants of the right to 
take wreck within the lands of the grantee, and Lord Hale, the 
mainstay of the prima facie theory, justly refers to these grants of 
wreck infra manerium as strong presumptive evidence that where 
they occur the title to the shore was in their owner as his private 
property. 

The times of Edward I. and Edward III. were the times of the 
wars in France, which unquestionably required large funds for their 
prosecution. Mr. Moore has given a full account of the minute 
_ inquisitions in these reigns in the attempts to discover encroach- 
ments upon the royal prerogative and property and thereby in- 
crease the royal revenues. These inquisitions were certainly well 
adapted to discover property rights of the crown, but although 
the Hundred Rolls, many of which are now accessible, show many 
presentments for illegally taking wreck, and encroachments upon 
the public rights of the crown, yet “not a single instance occurs 
in which it is suggested that the king had then an interest of 
property in the foreshore outside of the royal manors, although 
he has an interest of jurisdiction over the whole foreshore.” ? 

The account of the origin of the prima facie theory is extremely 


1 Pp. 27-28. 2 Moore 45. 
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interesting. The confiscation of church and college lands by 
Henry VIII. and Edward VI. led to the concealment of many 
titles, and these concealments gave rise to the “title hunters,” who, 
discovering or pretending to discover concealed titles, obtained from 
the crown grants of such lands, which became known as “ fishing 
grants.” They then could sue in the courts or compromise with 
those in possession. It was one of these title hunters, Thomas 
Digges, who, wishing to obtain possession of certain marsh land 
which had been originally below high-water mark, first invented 
the prima facie theory, publishing it in a pamphlet in the reign of 
Elizabeth, A. D. 1568-9. During the remainder of this reign and 
the reign of James I. these “ fishing grants ” became an intolerable 
burden, and Mr. Moore says comprehended at least one half the 
land of England. 

We now reach chronologically three or four facts of great im- 
portance in determining the common law which was brought 
here by the American colonists, — important because they oc- 
curred at the time of the early founding of this country. The 
first of these is the first statute of limitations,! with the title “ An 
Act for the General Quiet of the Subject against all Pretenses of 
Concealment Whatsoever,” and which forbade inter alia the crown 
or its grantees from disturbing any possession which had existed 
for sixty years or more. After the accession of Charles I., how- 
ever, the crown promptly asserted that the shores and lands pre- 
viously flowed by the tide were not within the scope of this statute, 
and about 1630 there began the litigation over the Wapping 
Wall in London. This finally developed into the case of Attorney- 
General v. Philpott, which is a second fact important for our pur- 
pose. The same court which Charles had packed to obtain his 
famous judgment in the shipmoney case, having refused a trial by 
jury, decided in favor of the crown’s rights, and possession was 
obtained of a few houses upon the banks of the Thames. Then 
followed suits of ejectment in the Common Pleas brought by the 
lessors of those dispossessed against the new tenants, and jury after 
jury, Mr. Moore tells us, decided against the crown and its tenants 
until those tenants became the laughing stock of London. This 
litigation was still proceeding when the more important events of 
the Long Parliament and the rebellion of 1642 caused it to be 
forgotten and left the former owners in possession. - 


1 21 James I. c. 2. 
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Such is one of the two or three cases cited as authority for the 
prima facie theory by Lord Hale. Another is the Prior of Tyne- 
mouth’s case in the time of the Edwards, which Mr. Moore says 
involved the right of the Prior to establish a new port, but which 
admitted the soil of the shore to be in him. Lord Hale’s statement 
of the decision goes far to sustain Mr. Moore, for instead of stat- 
ing it as full authority he says, “ Afterwards judgment was given 
against the prior, but not in express terms for the soil, but 
implicitly.” } 

That Long Parliament, to which Macaulay says every lover of 
constitutional government throughout the English world owes deep 
gratitude, was nearly a year old when such leaders of the House 
of Commons as Pym, Hampden, and Cromwell began to formulate 
for presentation to the king and nation “A Declaration and 
Remonstrance of the State of the Kingdom.” It is in the debate 
over this Grand Remonstrance that the two great parties which 
have ever since contended for the English government found their 
birth, with the three leaders already named on one side, and 
Edward Hyde, afterwards Lord Clarendon and father-in-law of 
James II.,as one of those on the other. The Grand Remonstrance 
contains over two hundred paragraphs specifying illegal acts and 
usurpations by the crown, and its twenty-sixth article charges the 
king with “ the taking away of men’s right under colour of the 
king’s title to land between high and low water mark.” 

The debate over the Grand Remonstrance extended through 
many days, and the majority for Pym and his friends was not large. 
Upon the restoration and for long after, under the leadership of 
Clarendon’s history, it was the fashion to belittle all acts of the 
Long Parliament and of the Commonwealth. But followed as it 
was almost immediately by the outbreak of open hostilities be- 
tween Charles and the parliamentary forces, later generations, and 
especially we on this side of the Atlantic the settlement of whose 
country is so largely due to the oppressive government of the 
English crown at the time of which we are speaking, should 
realize that the recital of usurpations contained in the Grand 
Remonstrance are by direct inference declarations of what were 
then considered to be the common law. When, therefore, it is 
declared that the crown has taken away men’s rights under color 
of title to the shore, there is no room left to question what was 


1 De Jure Maris, Chap. IV. 
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then considered to be the law upon this subject by all except the 
partisan adherents of the crown. 

The fourth fact of importance is the case of Johnson v. Barret 1 
decided in 1646. In the ten years which had elapsed since the 
decision of Attorney-General v. Philpott a complete transformation 
of the courts had occurred, and the pliant and corrupt tools of the 
crown had given way to the honest judges of the Commonwealth. 
Johnson v, Barret came before the Court of King’s Bench of which 
Rolle was the head, and Lord Hale, then at the bar, was one of the . 
counsel, The case will bear repeating in full: 


“Tn an action of Trespass for carrying away the soil and timber &c Upon 
Trial at the Bar the Question arose upon a key that was erected in Yar- 
mouth, and destroyed by the Bailiffs and Burgesses of the Town ; and Rolle | 
said that if it were erected between high Water mark and low Water mark 
then it belonged to him that had the Land adjoining. But Hale did 
earnestly affirm the contrary ; viz that it belonged to the King of common 
right ; But it was clearly agreed, that if it were erected beneath the low 
Water mark, then it belonged to the King. It was likewise agreed, that 
an Intruder upon the King’s possession might have an Action of ‘Trespass 
against a Stranger; but he could not make a lease, whereupon the lessee 
might maintain an ¢ectione firmae.” 

The decision is not given in the report, but it is understood to 
have been in the plaintiff’s favor. It would be idle to contend at the 
present day with large vessels of deep draft and with navigation 
of waters where there are no tides, as in our great lakes, that there 
is any difference between the shore above low water and the soil 
below. The important matter is to reach practical navigation, and - 
no American state,so far as we are aware, has made any such 
distinction. In fact, Lord Hale makes no such distinction in his 
treatises. 

No one without a strong predilection to the prima facie theory 
can read Lord Hale’s treatises, we think, without being struck | 
with the paucity of authority cited to sustain that theory, and the 


- frankness with which he states that the shore and soil under water 


may be private property, as well as the large number of instances 
given in which they were actually so held in his own day. It was 
long ago pointed out by Judge Kirkpatrick in Arnold v, Mundy? 
that he cites, to his all-important proposition that title to the shore 
may be derived by grant from the crown, five such grants, all be- 


1 Aleyn ro. 2 6N. J. Law at p. 75. 
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fore Magna Charta, namely, one by Knute, one by Edward the 
Confessor, two by William I. and one by John. The industry 
which could discover these ancient grants was not sufficient to 
find a single one during the four centuries intervening between 
Magna Charta and his own time.!. An unprejudiced examination 
of his treatises will show that the prima facie theory was, in fact as 
well as name, a mere theory at the time Lord Hale wrote, and that 
the entire shores of England were in fact held in private owner- 
ship, as well as the rights and franchises of the ports.? In the few 


1 It is frequently said, especially in American cases, that Magna Charta prevented 
any such grants. See for example Martin v. Waddell, 16 Pet. (U.S.) at pp. 412-413; 
Clement v. Burns, 43 N. H. at p. 616. There is much force in this view, but it seems 
to be based upon the “equity” of the statute and the absence of later grants rather 
than upon its express terms. 

2 Thus in Chap. V. of the De /Jure Maris he cites a number of instances of the 
right of fishery in front of the upland introducing them with the statement: “ Now for 
precedents touching such rights of fishery in the sea and arms and creeks thereof be- 
longing by usage to subjects, the most whereof will appear to be by reason of the pro- 
priety of the water and soil wherein the fishery is, and some of them even within the 
ports of the sea.” He then refers to numerous statutes prohibiting the erection of 
waeres ini navigable rivers, etc., and calls attention to the fact that these statutes ex- 
cepted waeres on the sea-coast, and says: 

“ The exception of waeres upon the sea coast, and likewise frequent examples, some 
whereof are before mentioned, make it appear that there might be such private interests 
not only in point of liberty, but in point of propriety on the sea coast and below the 
low water mark; for such were regularly all waeres.” And after referring to still other 
statutes: 

“ But in all these statutes, though they prohibit the thing, yet they do admit, that 
there may be such an interest lodged in a subject, not only in navigable rivers, but even 
in the ports of the sea itself contiguous to the shore, though below the low water mark, 
whereby a subject may not only have a liberty but also a right or propriety of the 
soil.” 

In the De Jure Maris in its earlier form published by Mr. Moore (p. 364), he said: 

“1 — I conceive that /#tus maris may questionless belong and be parcel of asubject’s 
manor, which is the point resolved in Sir H. Constable’s case, 5 Rep. 107,” etc. 

“2— The cases above and likewise ordinary experience prove that it is most ordinarily 
parcel of the adjoining land.” 

In the later form of his treatise, that in which it has long been known, he has changed’ 
this to read : 

“ 3rd — It may not only be parcel of a manor, but de factoit many times is so; and 
perchance it is parcel almost of all such manors as by prescription have royal fish or 
wrecks of the sea within their manor,” (for wrecks and fish are left between high and 
low water by the receding of the tide) . . . “ He therefore that hath wreck of the sea 
or royal fish by prescription infra manerium, it is a presumption that the shore is part 
of the manor, as otherwise he could not have them.” 

The case of the Sutton Marsh (Chap. VI. of De /ure Maris), in 12 Charles I. is of 
considerable interest because of the fine distinctions of pleading made to sustain the 
decision between re/ictam and projectam, and still more because of the distinction between 
the open sea and ports and rivers. He says: 
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instances given by him where the crown tried to assert its prima 
facie title, it met with vigorous opposition, and where a jury was 
permitted, as in the Shinberdge case near Bristol, the verdict and 
judgment was against the crown. Mr. Moore makes this signifi- 
cant statement: + “From the time that Digges first attempted to 
recover the marsh and fore shore from Hammond in 17 Elizabeth, 
A. D. 1574, until the present day, so far as I can discover, no jury 
has been found (with one exception) to give a verdict for the crown 
against evidence of user on the part of the subject. In the excep- 
tion mentioned, on a second trial the verdict was against the crown.” 
And his statement is fully justified by the reported cases.” 

With this state of the common law in England, it is certainly 
most natural that the colonists should establish, not only in Con- 
necticut, but in all other colonies, except in New York with its 
special history as a royal province, and except also perhaps in the 
Massachusetts Bay Colony in the immediate neighborhood of 
Boston, that law of the shore which has come to be known as the 
common law of this country upon the subject. It would have 
been an historical anomaly requiring some special explanation, if 
they had adopted any other. 

While there are no historical facts to indicate that the law of 
Connecticut is at all different from the law of England as under- 


stood by the people in the early part of the seventeenth century, 
there are abundant historical facts to show that the law of New 
York is due to the same attempted usurpations of authority and 
property by the Stuart dynasty which led to their final overthrow 


“ But although a subject cannot acquire the interest of the narrow seas, yet he may 
by usage and prescription acquire an interest in so much of the sea as he may reason- 
ably possess, viz. of a districtus maris, a place in the sea between such points, or a par- 
ticular part contiguous to the shore, or of a port or creek or arm of the sea.” 

But not only may the subject have title to the soil, but it was usually held in private 
ownership. Thus in his De Jure Maris he says: 

“ That a subject having a port of the sea may have, and indeed in common experience 
and presumption hath, the very soil covered with water; for though it is true, the fran- 
chise of a port is a differing thing from the propriety of the soil of a port, and so the 
franchise of a port may be in a subject, and the propriety of the soil may be in the king 
or in some other, yet in ordinary usage and presumption they go together.” 

And he gives several instances. 

1 History and Law of the Foreshore, 616. 

2 See 1808, Rogers v. Allen, 1 Camp. N. P. 309 (Several Fishery) ; 1821, Chad z. Tilsed, 
5 Moore (C. P.) 185; 1821, Blundell v. Catterall, 5 B. & A. 268 ; 1828, Lopez v. Andrews, 
3 Man. & R. 329 N; 1848, Calmady v. Rowe, 6 C. B. 861; 1849, Beaufort v. Swansea, 3 
Exch. Rep. 413; 1863, Atty.-Gen. v. Jones, 3 H. & C. 347; 1863, Malcomson v. O’Dea, 
10 H. L. Cas. 591 (Fishery) ; 1879, Lord Advocate v. Blantyre, 4 App. Cas. 770, 
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by the Revolution of 1688. Settled by the Dutch, New York be- 
came an English Colony only by conquest in 1664, and it was 
granted by Charles II. as a royal province to his brother, the 
Duke of York, afterwards James II. Four commissioners, of whom 
Richard Nicol was chief and Samuel Maverick, of Boston, another, 
were appointed for all the Northern colonies, to settle sundry dis- 
putes between them, and also, clearly, to extend as far as possible 
the royal authority and control over them. Nicol usually remained 
in New York as its governor, and in that capacity was the personal 
representative of the Duke of York. One of Nicol’s first acts was 
to promulgate “ The Duke’s Laws,” one provision of which de- 
serves repetition as showing that the spirit of government by pre- 
rogative and for the crown’s personal benefit which characterized 
the Stuarts was not forgotten on this side of the Atlantic: 


‘*To the end all former Purchases may be ascertained to the present 
possessor or right owner. They shall bring in their former Grants, and take 
out new patents for the same from the present Governor in the behalf of his 
Royal Highness the Duke of York. . . . Every purchaser in acknowledg- 
ment of the propriety of such lands belonging to his Royal Highness James, 
Duke of York, shall upon sealing of the Pattent pay unto the Government 
so much as they shall agree upon.” ? 


About twenty years after Governor Nicol arrived in New York, 
Dongan was sent from England as the royal governor of that 
province, and it was he who granted in 1686 to the city of New 
York its first charter. This charter contains the grant to the city 
of the fee of all streets (whence is derived the law of New York 
in that respect), of open and unappropriated spaces, and the 
shore around the Island of Manhattan between high and low-water 
marks. This first charter was repeated verbatim in that of 1730, 
and can thus be found in the Appendix to Brook’s History of New 
York City.2. About the same time many similar grants were made 
by the royal governors to various other towns and municipalities,® 
and in 1730 the second charter to the city of New York was 
granted by Governor Montgomerie. This charter added to the 


1 1 Colonial Laws of New York, 44. 

2 See p. 794, §§ 2-3, for streets and shore. 

3 Several reported cases involved such grants. See Rogers v. Jones, 1 Wend. 
(N. Y.) 237 (Oyster Bay) ; Trustees v. Strong, 60 N. Y. 56 (Brookhaven); Trustees v. 
Kirk, 68 N. Y. 459 (East Hampton); Robins v. Ackerly, 91 N. Y. 98 (Northport); 
Town of Southampton v. Mecox & Co., 116 N. Y. 1 (Southampton) ; see De Lancey v, 
Piepgras, 138 N. Y. 26, and compare People v. Van Rensselaer, 9 N. Y. 291. 
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prior grant of the shore a strip apparently from headland to head- 
land and extending four hundred feet under tide water around the 
southern end of Manhattan Island.} 

Next came the ratification in the fullest terms by the Colonial 
Legislature of 1732 of all grants to the city of New York under 
the great seal,? and finally the ratification by the people in the first 
State Constitution of 1777.2 These royal grants to: the city of 
New York thus confirmed, together with other similar grants from 
the royal governors, have established the law of the state, in the 
same way and perhaps with greater certainty than the grants in 
Boston and its vicinity have established the law of Massachusetts. 

New York has always consistently acted upon the law thus deter- 
mined. By virtue of the original grants and the purchase of a few 
still older titles to wharf property, the city of New York owns its 
entire water front, and has from time to time received other grants 
from the state. In front of Brooklyn and Staten Island the 
state has established two lines, the bulkhead line and the pier line, 
one outside the other. These lines are not, however, harbor lines 
in the sense the term is used in Connecticut and some other states, 
for any riparian owner must still obtain by purchase from the 
state title to the particular flats inside those lines before he can 
build upon them, and at the same time the state has full power to 
sell those flats to one who is not the owner of the upland. The 
federal government has also established lines which, because it can- 
not possibly own the soil, are true harbor lines. In the autumn of 
1903 the city of New York, having obtained the necessary author- 
ity from the state, sought to extend their piers further into the » 
North River, and Mr. Root, as Secretary of War, refused his per- 
mission. His successor, Judge Taft, has declined, we are informed, 
to reconsider this refusal. Thus, even the state’s title is held sub- 
ject to the police control of the federal government for the preser- 
vation of the public right of navigation. 

The history of New Jersey law upon this subject is simple. The 


1 Brook’s History, Appendix 819, § 38. 

2 Parker’s Laws of New York, 1691 to 1751, p. 207. 

8 The New York Court of Appeals in Sage v. New York (154 N. Y. 61 at p. 82), 
after referring to the foregoing charters says of the act of 1732: “The effect of that act, 
standing alone upon a grant made in violation of Magna Charta, it is unnecessary to 
now consider; for it was confirmed by the Constitution of 1777, which was the result of 
all the legislative power that the people of the State of New York, untrammelled by 
any higher law, could exert.” See also Trustees of Brookhaven z. Strong, 60 N. Y. 56, 
67-70. 
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colonists introduced the same English law as did those of Connecti- 
cut and other colonies, and it remained the law of the state until 
the case of Stevens v. Paterson & Newark R. R. Co., in 1870, 
adopted what was then understood to be the law of New York, 
but without the excuse of any of the historical reasons or of the 
constitutional ratification of New York. 

There are, however, certain historical facts connected with New 
Jersey of great interest. The limits of the present state were in- 
cluded in the grant of New York by Charles II. to his brother and 
became part of the royal province. The Duke of York almost 
immediately transferred the greater portion, at least, of New Jersey 
to Sir George Carteret, transferring to him all property rights and 
all rights and powers of sovereignty and government as fully 
as he himself had held them, and all these later became vested 
in certain proprietors. These proprietors in 1702 surrendered 
their powers of sovereignty and government by language evidently 
carefully chosen to make it plain that they intended to retain 
all rights of property, and afterward made certain grants of soil 
under water. If the Crown and the Duke of York owned the 
shores below high water and lands under water in such sense that 
they could separate them by sale and conveyance from their 
governmental powers —in other words, if they owned them as 
property and not merely as a trust for the public or in the techni- 
cal sense of being subject to a police power of regulation — it is 
difficult to see why these later proprietors did not retain the prop- 
erty upon their surrender of their governmental powers. But 
when one of these grants came before the state courts, and later 
before the Supreme Court of the United States in Martin v. 
Waddell,! it was held void. The minority opinion of Thompson, J., 
shows how clearly the issue was understood in the decision of 
this case.? 

Martin v. Waddell was decided in 1842. After the decision in 
Stevens v. Paterson & Newark R. R., in 1870, there came the case 
of Stockton v. Baltimore, etc., R. R. Co.,? an information by the 
Attorney-General of New Jersey praying an injunction against the 
defendant to prevent the erection of a bridge across the Arthur 


1 16 Pet. (U. S.) 367. . 

2 Compare with Martin v. Waddell the Portsmouth harbor case, where the Court 
and House of Lords declined to sustain a grant of the shore made by Charles I. 
Atty.-General v. Parmenter, 10 Price 378, 412. 

8 32 Fed. Rep. 9. 
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Kill to Staten Island, “upon lands of the State situated on the 
shore and under the waters of the Kill,” and it was contended that 
under the fifth amendment “the property of the State in lands 
under its navigable waters is private property and comes strictly 
within the constitutional provision,” ! a claim in full accord with the 
view of absolute property in the state then and now held in New 
Jersey. 

Mr. Justice Bradley of the Supreme Court gave the decision of 
the Circuit Court, and says on the same page: “ The information 
rightly states that, prior to the Revolution, the shores and lands 
under water of navigable streams and waters of the province 
of New Jersey belonged to the King of Great Britain, as part of 
the jura regalia of the Crown, and devolved to the State by right 
of conquest. The information does not state, however, what is 
equally true, that after the conquest the said lands were held by 
the State as they were by the king, zm trust for the public uses of 
navigation and fishery, and the erection thereon of wharves, piers, 
lighthouses, beacons, and other facilities of navigation and com- 
merce. Being subject to this trust, they were publici juris ; in 
other words, they were held for the use of the people at large,” 
and the decision was that the state could not recover as for private 
property. 

It is worth remembering, also, that the legislatures of both New 
York and New Jersey, while claiming and exercising the right to 
sell and convey lands under water, have always had a tender re- 
gard for the common impression everywhere prevailing that the 
riparian owner has some rights in front of his land. As a general 
rule in New York, the riparian owner has received the privilege of 
the first opportunity of acquiring such property from the state, 
and in New Jersey, while the State gives a preference to such 
owners on the shores of New York harbor for a limited time only, 
it makes such grants to riparian owners only throughout the rest 
of the state.? 

Although it is probably impossible to trace the law of Massa- 
chusetts with certainty to any particular connection with the prima 
facie theory as understood by the English crown, yet the early 
grants by the General Court of the colony in exact conformity 
with that theory and the practice of the crown under it, lie at the 
foundation of its present law. 


1 P. 19. 
2 For New Jersey statutes see Fitzgerald v. Faunce, 46 N. J. Law 536, 592, etc. 
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The earliest of these grants, at least the earliest the evidence of 
which is accessible outside of Massachusetts, is that of the flats 
about Noddle’s Island (East Boston), made in May, 1640: “It 
is declared that the flats round about Nodles Iland do belong to 
Nodles Iland to the ordinary lowe water marke.”! This has 
always been regarded by the Massachusetts courts as a grant of 
the soil. Thus Gray, J., in Boston v. Richardson says:? “ The 
fact, that after grants of property in the island to a private person 
in fee, and of the jurisdiction thereof to the town of Boston, an 
express order was made as to the flats around it, strongly implies 
that the title in those flats would otherwise have remained in the 
colony.” 

Want of space forbids a detailed reference to many other early 
colonial grants of the shore in Massachusetts Bay,’ but two 
others are of such importance as to require special notice. In 
1647 was passed the famous Massachusetts colonial ordinance. It 
is now well understood that this was an addition to the prior ordi- 
nance of 1641, which was as follows: “Every inhabitant that 
is an house holder shall have free fishing and fowling in any great 
ponds and bayes, coves and rivers, so farr as the sea ebbes and 
flowes within the presincts of the towne where they dwell, unless 
the free men of the same towne or the General Court have other- 
wise appropriated them: provided that this shall not be extended 
to give leave to any man to come upon others propertie without 
there leave.” This ordinance thus recognizes the fact that the 
General Court and some of the towns had previously made special 
grants or dispositions of the shore below high-water mark. It 
ends witha proviso, and the ordinance of 1647 is in terms an amend- 
ment. It is as follows: “The which clearly to determine . . . it 
is declared that in all creeks, coves and other places about and 
upon salt water, where the sea ebbs and flows, the proprietor of 
the land adjoining shall have propriety to the low-water mark, 
where the sea doth not ebbe above a hundred rods, and not more 
wheresoever it ebbs further: provided that such proprietor shall 
not by this liberty have power to stop or hinder the passage of boats 
or other vessels, in or through any sea, creeks or coves, to other 
men’s houses or lands.” There is some evidence that in the early 


1 1 Rec. of Mass. 291. 

2 105 Mass. at foot of p. 359. 

8 See also Commonwealth v. Roxbury, 9 Gray (Mass.) at p. 495. 

* See note at 9 Gray (Mass.) 503, where mention of many such grants will be found. 
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days it was understood that the riparian owner had the same right 
to wharf out without any grant of the soil as he had in Con- 
necticut and Rhode Island ;! and certainly when we carefully read 
these two ordinances of 1641 and 1647, they very clearly disclose 
two distinct views as to rights in the shores, with the victory for 
the time being resting with the riparian owner as against the public. 
In fact the ordinance of 1647 has also always been regarded by 
the Massachusetts courts as a grant of the soil by the General 
Court.? 

In 1673-1674 came the famous barricado grant in Boston. It is 
said, in Brimmer v. Proprietors,? to have been made by the town of 
Boston, and in Commonwealth v. Alger, to have been by the 
colonial government. But whatever authority made the grant, it 
was evidently made without regard to riparian ownership, and thus 
differed from most of the prior grants. It was also either below 
low-water mark or the cove then forming substantially the entire 
port of Boston® was above low-water mark. In any event it 
was certainly a grant of the soil for “200 feet inwards, towards 
the town, and so on the other side, of the same width, to the 
channel in the harbor,” ® and becomes a strong instance of the 
assertion at an early day of the right of the government to make 
grants of soil under tide-water without regard to the ownership of 
the adjoining upland. 

In addition to these and other early grants, there are said to 
have been many liberties to wharf out in Boston between 1640 and 
1660. But these may be readily referred to the police power 
of regulating navigation, and are for this reason rejected as a basis 
for Massachusetts law.’ 

The state of Massachusetts has always continued to make 
similar grants of flats beyond the 100-rod line, and low-water 


1 See Gray, J., in Boston v. Richardson, 105 Mass. at p. 361; also 9 Gray (Mass.) 
PP. 514-515. 

2 See “ The Case of 1649,” 2 Mass. Rec. 284. For the ordinances of 1641 and 1647, 
see 7 Cush. (Mass.) pp. 67-68 ; 105 Mass. pp. 353-354. The statement so frequently 
repeated that the ordinance of 1647 was designed for the promotion of navigation by 
encouraging the building of wharves, would seem to be without the slightest foundation. 
See Concord Co. v. Robertson, 66 N. H. 1, 26-27. 

8 5 Pick. (Mass.) at p. 130 

# 7 Cush. (Mass.) at p. 73. 

5 7 Cush. (Mass.) at foot of p. 72 and middle of p. 73. 

8 5 Pick. (Mass.) at p. 136. 

7 Gray, J., in Boston v. Richardson, 105 Mass. 351, 360, and 363. 
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mark, many times by special grant.!_ And there are said to have 
been hundreds of them prior to the act of 1869 declaring that 
thereafter they should be construed as revocable licenses.” 

The Massachusetts court has fully recognized that the foregoing 
early grants of the soil under tide-water have established the law 
of Massachusetts, and made it different from that of other states, 
as, for example, Connecticut.? The rights of the riparian owner in 
Massachusetts Bay may be said for all practical purposes to have 
originated with the ordinance of 1647. By that ordinance he was 
granted an absolute title in fee to low water or the 100-rod line, 
and so it seems to have been considered until 1851, when Common- 
wealth v. Alger* was decided. The case was an indictment for 
extending a wharf beyond a harbor line laid between high and low- 
water mark. The court held that the riparian owner's title was 
still subject to the police power of the state for the promotion of 
navigation and that the defendant was guilty. As might naturally 
be expected, the decision was followed by the Statute of 1866 
(chap. 149), which provided for harbor commissioners and gave 
them jurisdiction over all erections below high-water mark. The 
riparian owner in Massachusetts has therefore now no greater 
rights even to low water wherever the harbor commissioners have 
jurisdiction than similar owners in Connecticut.5 

Although it is impossible totrace the colonial grants inand around 
Boston with any certainty to the same conception of the royal 
prerogative and its exercise as those in New York, yet it is certain 
that these early grants have established the law of Massachusetts 
as we find it to-day. As is well known, the settlement of Boston 


1 See Fitchburg R. R. Co. v. Boston & Maine R. R., 3 Cush. (Mass.) at pp. 71 and 87. 
Also Attorney-General v. Boston Wharf Co., 12 Gray (Mass.) at pp. 561-562, where 
several grants to the same proprietors are mentioned, all of which upon examination 
are found to be special and private grants. 

2 Bradford v. McQuester, 182 Mass. 80. 

8 See Commonwealth v. Alger, 7 Cush. (Mass.) 53, 72 e¢ seg.; Commonwealth v. 
Roxbury, 9 Gray (Mass.) 451, 478-499; Boston v. Richardson, 105 Mass. 351, 358-371. 

It is interesting to compare the statements of Shaw, C. J., that the state’s title is 
held in trust for the public in the first two of the above, with such later cases as Moore 
v. Sanford, 151 Mass. 285; Commonwealth v. Boston Terminal Co., 185 Mass. 281. 

In the latter of these cases the court distinctly says that the limitation of a public 
trust is no longer recognized in Massachusetts. 

4 7 Cush. (Mass.) 53. 

5 It is also an interesting query why the same reasoning which in Commonwealth z. 
Alger makes the title of the riparian owner subject to the police power, does not also 
reduce the title of the state to that of a mere police control. 
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was by colonists sent out by the home company located in London 
to which the royal grant had been made. This company was 
composed of educated men who administered its affairs with in- 
telligence and sent out educated men as their representatives upon 
this side of the Atlantic, selecting and appointing Endicott and 
Winthrop as governors before the departure of the colonists from 
England. The charter was always construed as a grant not only 
of sovereignty, but also of actual title to all lands within its 
boundaries, and no title to any lands in the Massachusetts Bay 
could be or was acquired except by grant from the corporation 
either directly from the General Court or indirectly from the towns 
as municipalities, although there appears in very early days to 
have been some confusion between the Court and the towns in 
this respect. In fact, great care appears to have been taken that 
there should be no outstanding title not derived under the royal 
charter in some way. Thus grants were made confirming the 
titles of such men as Maverick, Blaxton, and Thompson, who 
had settled about Boston harbor before the arrival of Winthrop 
and his companions, to such lands as they had already occupied, 
and one of them, Walford, who would not recognize the new 
government, was banished. 

Thus the titles to all lands in the Massachusetts Bay Colony were 
first public in a much more complete sense than were the lands in 
England when William the Conqueror and his immediate suc- 
cessors made their grants, and the foregoing early grants of shore 
and soil under water place a practical and contemporaneous con- 
struction upon the extent of the grants of upland intended, which 
could not be ignored when the Massachusetts courts were called 
upon to determine what was the law of the state, any more than 
the courts of New York could ignore the early grants made in 
that state. The “ Proprietors” of Rhode Island and Connecticut 
were wholly unknown in Massachusetts Bay. 

Maryland was also a proprietary province, but apparently there 
never were any early colonial grants of soil under water as in 
Massachusetts and New York. It is not, however, easy to deter- 
mine just what is the law of Maryland. Its courts apparently 
declare the theoretical right of the state to make grants of such 
soil, but at the same time the riparian owners appear to have 
large and substantial rights of wharfing and filling, at least in 
Baltimore, by a colonial act of 1745, if not before. 

Probably Connecticut and Rhode Island are the best examples 
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of systems of land titles not originally derived from the English 
crown. One of the most serious “ heresies” of Roger Williams 
was that he denied the validity of the titles to land in the Bay 
Colony, asserting that valid titles could be obtained only from the 
Indian aborigines, and upon his banishment to Rhode Island he 
put his theory into practice by purchasing from the Indian chiefs 
the land now occupied by the city of Providence. The same thing 
is true of the Island of Rhode Island and appears to be also true 
of the Connecticut titles. In each of these instances the titles be- 
came vested in “ Proprietors” who owned all land within the lim- 
its of their respective purchases in private ownership, and all 
original titles are by grants from these proprietors. Later on, it 
is true, evidently in response to a demand that these titles be 
theoretically ratified after the charters were obtained from the 
crown, acts were passed by the legislature of each colony, but 
these acts expressly ratified and confirmed the titles already held. 
To say that in thus confirming to the proprietors titles already 
held, there was an exception of the shore and land under water 
in favor of the state, is to imply something which is certainly not 
expressed. In East Haven v. Hemingway? the claim went one 
step further. The action was brought by a grantee from the 
proprietors of sea shore under a grant made after the colonial 
confirmatory act, against a riparian owner holding under an early 
grant of the upland made many years before by the then proprie- 
tors. The argument was that as the title to the shore was in the 
crown, it could be derived only by grant from the crown, and was 
therefore first obtained by the colony by virtue of the colonial 
charter and first conveyed by the colony to the proprietors by act 
of the legislature. Therefore the proprietors then first obtained 
anything which they could grant, and they had first granted it 
to the plaintiff. This theory of necessity denied that the riparian 
owner holding under any earlier grant of upland took any interest 
below high-water mark. The court rejected this ingenious argu- 
ment, and held that rights in the shore are adjuncts to the upland 
bordering upon it. 

There is probably an entire absence of any early express grants 
to the shore or soil under water in both Connecticut and Rhode 
Island, either by the colonial or town authorities, — there are cer- 


1 R.I. Act of 1682; for the Connecticut law, see East Haven v. Hemingway, 7 
Conn. 186. 
2 7 Conn. 186. 
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tainly none in Rhode Island, — and there is therefore nothing in 
the history of land titles in these states upon which to base a claim 
that the prima facie theory ever became established as their law. - 

The two comparatively recent decisions of the United States 
Supreme Court upon this subject, The Illinois Central Railroad 
v. People of Illinois! and Shively v. Bowlby,? are said to be in 
conflict with each other. But it can hardly be assumed that the 
court would permit both cases, decided within sixteen months, to 
stand as authorities if they supposed that there was any incon- 
sistency between them. The explanation of the apparent conflict 
appears to be simple. Shively v. Bowlby was a writ of error to 
the Supreme Court of Oregon, and the court as usual in cases 
involving title to real property followed the law of Oregon as de- 
clared by its highest court. The Illinois Railroad case on the 
other hand was an appeal in equity from the federal Circuit Court 
for the Northern District of Illinois, and the Supreme Court of 
Illinois had not apparently determined the law of the state at 
that time, so that the court was free to ascertain and apply the 
common law. The case involved the validity of a grant made 
by the state to the railroad in 1869 of a large tract under the 
waters of Lake Michigan in front of the city of Chicago, — the rail- 
road maintaining its validity, and the state that there were certain 
constitutional defects in the passage of the act which gave it the 
power to revoke the grant, as it had attempted to do in 1873. The 
minority opinion, including Mr. Justice Gray of Massachusetts, 
who afterwards gave the opinion in Shively v. Bowlby, accepted 
the railroad’s contention, resting for authority upon reported cases 
from several states adopting the New York view of the law of this 
subject. The majority opinion accepted neither contention, but held 
the grant of 1869 void as being beyond the power of the state 
legislature to make, saying that it could no more abdicate its trust 
over such property in which the whole people are interested than 
it could abdicate its powers of government. At the same time the 
court held both the city of Chicago and the railroad entitled to 
the riparian rights of wharfing and filling as an incident of their 
ownership in fee of certain lots bordering upon the lake. 

The majority opinion, however, excepts from the legislature’s 
lack of power to make grants of soil under water not only parcels 


1 146 U. S. 387. 2152 U. S. 1. 
8 In Cobb z. Lincoln Park Commissioners, 202 Ill. 427. 
* See 152 U. S. at p. 57. 
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for the improvement of navigation, but also parcels which can be 
disposed of without impairment of what remains, saying that the 
grant of such parcels is a very different thing from the abdication 
of the general control over lands under an entire harbor or bay. 
Exactly what did the court mean by these statements? Respect- 
ing grants made strictly for the aid of navigation, as for light- 
houses and jetties, there can be no question. But apparently 
the court meant to go further. It has been customary from the 
earliest days of their existence in probably all our states for the 
legislature to grant rights to construct bridges and highways and, 
later, railroads across the public waters. But it does not appear 
to be a legitimate inference from such grants that the state neces- 
sarily has a private commercial title to the soil under water. It 
would rather seem that the grants were merely declarations that 
soil already subject to public rights of navigation could be devoted 
to other public purposes without detriment to the public, and 
it would further seem that they should be made subject to com- 
pensation for private riparian rights only where it becomes neces- 
sary for the grantee to take such property rights. To go beyond 
this and say that the state has power to make such grants because 
it is the owner in a private capacity of the soil, is to draw a dis- 
tinction between small and large parcels which it would be diffi- 
cult to sustain upon any principle. If we adopt the law of New 
York and New Jersey, the state legislature may make such grants, 
small or large, with very little if any regard to the riparian owner, 
for such owner has substantially no property rights. If, on the 
other hand, we adopt the Connecticut doctrine, the legislature can 
grant such parcels, whether large or small, only for public pur- 
poses and subject to constitutional provisions for compensation to 
the riparian owner for the taking of his property. Because the 
majority opinion in the Illinois railroad case has fully sustained 
riparian rights of wharfing and filling where they properly exist, 
it would seem that the court did not mean to assert that small 
parcels could be granted without reference to those rights any 
more than large parcels, and that the statements respecting the 
granting of small parcels should be construed as assertions of what 
had at times in fact been granted, rather than as statements modi- 
fying or limiting the principles of law announced.! 


1 In the following cases small or comparatively small grants were held to be void 
upon the same principle as enunciated in the Illinois Central Railroad case, viz. : 
Priewe v. Wisconsin, etc., Society, 93 Wis. 534; Union Depot Co. v. Brunswick, 31 
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A suggestion had been advanced to sustain the power of our 
state legislatures to make grants of soil under water which deserves 
a brief consideration. The court in Stevens v. Paterson & Newark 
R. R. Co. attempted to sustain their decision upon the ground 
that the state legislature had all the powers of the British Parlia- 
ment, and that though the crown might not have had the right to 
grant soil under tide water, Parliament and consequently the state 
legislature in the exercise of their more ample powers could do so. 
The same thought has been repeated at times in other cases and 
in at least one text-book! The court does not, however, cite any 
instance in which Parliament ever made such a grant, nor does 
it show whence it could derive any such power. Aside from 
the fact that Magna Charta and the statute Quia Emptores appear 
to have had much to do with the law upon this subject, and even 
Parliament with all its powers would not at any time within several 
centuries at least have ventured to act contrary to their mandates, 
it is impossible, we think, to find any basis for imputing to Parlia- 
ment any greater power to make private grants of soil under 
navigable water than the crown possessed. If such soil is the 
proper subject of ownership in the sense that it can be sold and 
disposed of as private property, its owner according to all legal 
precedents should have that power of disposal, whether that 
owner be the crown or the government represented by Parliament 
or the state legislature. If on the other hand the so-called title is 
a technical one held in substance for the general good of the 
people, the legislature should have no greater power than any 
other trustee of the same trusts. 

As a matter of fact, when this theory of the law in this country 
is examined historically, there is not the slightest ground for deriv- 
ing it from any power of Parliament. It comes from New York 
and Massachusetts Bay, and in the former is derived directly from 
grants made by the early colonial governors as the personal repre- 


Minn. 297; Norfolk City v. Cooke, 27 Gratt. (Va.) 438. And see also Rossmiller v. 
State, 114 Wis. 169. 

1 The matter for this article was collected and much of it put together before the 
writer saw the work of Mr. Farnham on Water and Water Rights. While Mr. Farnham 
fully and frankly states that the prima facie theory was new in England at the time of 
the founding of our American colonies, he would seem to think that the new theory was 
transferred to this country much more universally than appears to have been the case. 
But it would also seem to be very clear that he has not traced out and comprehended 
how the early historical grants in Massachusetts Bay and New York have determined 
the law of those colonies contrary to that of most, if not all, of the other original 
states, 


| 


TIDE-FLOWED LANDS. 363 


sentatives of the English crown, and in the latter from a very 
thorough system of land titles which were from the very outset 
theoretically and practically traced to the same source. The only 
difference between the two colonies is that in one there were ex- 
press grants by the crown’s representative of parcels of shore and 
soil under water, while in the other the colonists at once construed 
the broad grant of the crown as enabling them to make grants of 
the upland and of the shore separately, but with both directly 
traced back to the common source,—the crown’s grant by the 
charter. The historical reason why the law of Connecticut differs 
from that of Massachusetts is that there was no grant from the 
crown in the first instance, and when such a grant was later ob- 
tained, instead of placing a contemporaneous construction upon it 
by making separate grants of the shore, the rights of the riparian 
owner to wharf and fill out were still regarded as incidents of his 
prior ownership of the upland, in accordance with the customary 
ownership at the time among the people of England as distin- 
guished from the claims of the crown and its officers under the 
prima facie theory. 

If this article succeeds in calling the attention of the legal 
profession not only to the existence of the two distinct theories of 
shore rights and titles existing in this country, but also to the 
historical reasons why they exist, and some of the incidents neces- 
sarily flowing from the existence of each, it will have accomplished 


every end sought. 
William R. Tillinghast. 
PROVIDENCE, R. I. 
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WAIVER IN INSURANCE CASES. 


HERE are thousands of cases and hundreds of text-book 
pages explanatory and illustrative of the doctrine of waiver 
in its relation to insurance cases. What, then, is to be thought of 
the suggestion that this mass of learning proceeds upon a funda- 
mentally erroneous principle; that election, and not waiver, is the 
doctrine really involved; that_waiver is a sort of interloper, if not 
altogether an impostor; and that the substitution of election for 
waiver will produce a most substantial and valuable improvement 
in judicial methods and conclusions? 
First, let us understand precisely what waiver is, or is said to be. 
It has been variously defined as follows: 


“ An intentional relinquishment of a known right.” ? 

“The doctrine of waiver, as asserted against insurance companies to 
avoid the strict enforcement of conditions contained in their policies, is 
only another name for the doctrine of estoppel. It can only be invoked 
where the conduct of the company has been such as to induce action in 
reliance upon it, and where it would operate as a fraud upon the assured 3 
they were afterwards allowed to disavow their conduct and enforce the 
condition.” ? 


1 Kent v. Warner, 1866, 94 Mass. 563; Stewart v. Crosby, 1863, 50 Me. 134; Shaw 
v. Spencer, 1868, 100 Mass. 395; West v. Platt, 1879, 127 Mass. 372; Boynton v. Braley, 
1881, 54 Vt. 92; Dawson v. Shillock, 1882, 29 Minn. 191; Portland Ry. Co. v. Spill- ° 
man, 1893, 32 Pac. Rep. 688 (Or.); Hecht v. Brandus, 1893, 4 N. Y. Misc. Rep. 58; 
Rice v. Fidelity, etc., 1900, 43 C. C. A. 270; 103 Fed. Rep. 427; Fairbanks, etc., v. 
Baskett, 1903, 71 S. W. Rep. 1116 (Mo.); 28 Am. & Eng. Ency. 526. 

2 Bigelow, Estoppel, 5th ed.,672. May, Ins. § 507. And see § 469 (c). The book 
has a chapter upon “ Waiver and Estoppel,” in which no attempt is made to dis- 
tinguish between them (Cap. 23). er Field, J., in Ins. Co. v. Wolff, 1887, 95 8. S. 
333; Union, etc., v. Manhattan, etc., 1898 ; 26 So. Rep. 800 (La.) ; Grabbs vw. Farmers, 
etc., 1899, 125 N. C. 389; 34 S. E. Rep. 503; Northern, etc.,v. Grand View, etc., 1901, 
183 U.S. 339; 22 Sup. Ct. Rep. 633; Société, etc., v. Moisan, 1898, 7 Quebec Q. B. 
131. Cases too numerous for beneficial citation accept this view, or at all events refer 
to estoppel as identical with waiver. The following may be mentioned: Blake v. 
Exchange, 1858, 12 Gray (Mass.) 265; Hoxie v. Home, etc., 1864, 32 Conn. 40; Diehl 
v. Adams, etc., 1868, 58 Pa. St. 452; Elliott v. Lycoming, etc., 1870, 66 Pa. St. 22; 
Jewett v. Home, etc., 1870, 29 Ia. §62; Security, etc., v. Fay, 1871, 22 Mich. 467; Levin 
v. Phoenix, etc., 1876, 44 Conn. 91; Abbott Wiss N. W. 
Rep. 332; Northwestern, etc., v. American, 1887, 119 Ill. 329; Fairbanks, etc., v. Bas- 
kett, 1903, 71 S. W. Rep. 1113 (Mo.). The necessity for a change of position is implied 
in Rixley v. Aétna, etc., 1864, 30 N. Y. 136; Ins. Co. v. Wolff, 1877, 95 U.S. 330; Niagara 
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“‘ Waiver need not be based upon any new agreement or an estoppel.” 4 

“ The principle upon which the waiver of a forfeiture has been maintained 
in such cases is undoubtedly similar to that of estoppel.” * 

“While a waiver of forfeiture need not be based upon a technical estoppel, 
yet in the absence of an express waiver some of the elements of an estoppel 
must exist.” * 

‘“‘ A waiver to be operative must be supported by an agreement founded 
on a valuable consideration ; or the act relied on as a waiver must be such 
as to estop a party from insisting on performance of the contract or for- 
feiture of the condition.” * 

“‘ Waiver unsupported by consideration is not binding.” ® 

“ As to waiver, it is difficult to say precisely what is meant by the term 
with reference to the legal effect. A waiver is nothing unless it amounts to 
arelease. It is by arelease or something equivalent only, that an equitable 
demand can be given away. A mere waiver signifies nothing more than an 
expression of intention not to insist upon the right, which in equity will not, 
without consideration, bar the right any more than, at law, accord without 
satisfaction would be a plea.” ® 


Ins. Co. v. Miller, 1888, 120 Pa. St. 517 ; Redmond v. Canadian, etc., 1891, 18 Ont. App. 
342; Atlas, etc., v. Brownell, 1899, 29 S. C. Can. 537; Traders, etc., v. Cassell, 1900, 
56 N. E. Rep. 259; Rice v. Fidelity, etc., 1900, 43 C. C. A. 270; 103 Fed. Rep. 427; 
Mobile, etc., v. Pruett, 74 Ala. 487. 

1 Titus v. Glen’s Falls, etc., 1880, 81 N. Y. 419; Mee v. Bankers, etc., 1897, 69 
Minn. 210; 72 N. W. Rep. 74; Gorson v. Anchor, etc., 1901, 113 Iowa 641; 85 N. W. 
Rep. 806; Modern, etc., v. Lane, 1901, 62 Neb. 89; 86 N. W. Rep. 944 (cases) ; 
Supreme, etc., v. Hall, 1901, 56 N. BE. Rep. 783; Johnston v. Phelps, etc., 1901, 63 
Neb. 21; 88 N. W. Rep. 142; Hartford v. Landfare, etc., 1902, 88 N. W. Rep. 779; 
Cassimus v. Scottish, etc., 1902, 33 So. Rep. 167 (Ala.); Hartford, etc., v. Landfare, 
1902, 88 N. W. Rep. 779 (Neb.) ; Mee v. Bankers, etc., 1897, 69 Minn. 210; 72 N. W. 
Rep. 74. 

2 Hollis v. State, etc., 1884, 65 Iowa, 454; 21 N. W. Rep.774. Approved in Home, 
etc., v. Kennedy, 1896, 47 Neb. 138, 66 N. W. Rep. 279; and see Billings v. German, 
etc., 1882, 34 Neb. 502; 52 N. W. Rep. 379; Wiedert v. State, etc., 1890, 19 Ore. 261 ; 
24 Pac. Rep. 242; Frasier v. New Zealand, etc., 1901, 64 Pac. Rep. 816. 

8 Holt on Insurance 623; Armstrong v. Agricultural, etc., 1890, 130 N. Y. 565; 
29 N. E. Rep. 991; Ronald v. Mutual, etc., 132 N. Y. 356; Gilson, etc., v. Liverpool, 
etc., 1899, 159 N. Y. 418; 54 N. E. Rep. 23; Meech v. National, etc., 1900, 50 N. Y. 
App. Div. 144; 63 N. Y. Sup. 1008; Germania, etc., v. Pitchen, 1902, 64 N. E. Rep. 
922 (Ind.). 

‘ Ripley v. Atna, etc., 1864, 30 N. Y. 136; New York, etc., a. Watson, 1871, 23 
Mich. 486; McFarland v. Peabody, etc., 1873, 6 W. Va. 430; Underwood v. Farmers, 
etc., 1874, 57 N. Y. 506; Merchants, etc., v. Lacroix, 1876, 45 Tex. 168; Northwestern 
v. Amerman, 1887, 119 Ill. 329; Texas, etc., v. Hutchins, 1880, 53 Tex. 68. 

5 28 Am. & Eng. Ency. 531. And see Belknap v. Bender, 1878, 75 N. Y. 453; 
Lantz v. Vermont, 1891, 139 Pa. St. 546. 

6 Stackhouse v. Barnston, 1805, 10 Ves. 466. Waiver at law and in equity are 
the same thing. Commercial, etc., v. New Jersey, etc., 1901, 49 Atl. Rep. 157 
(N. J.). 
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“The common expression ‘ waiving a forfeiture,’ though sufficiently cor- 
rect for most purposes, is not strictly accurate. When a lessee commits a 
breach of covenant on which the lessor has the right of re-entry, he may 
elect to avoid or not to avoid the lease. In strictness therefore the ques- 
tion in such cases is: Has the lessor, having notice of the breach, elected 
not to avoid the lease, or has he elected to avoid it, or has he made no 
election?” ? 

‘“‘ Waiver is a voluntary act, and implies an election by the party to dis- 
pense with something of value, or to forego some advantage which he 
might at his option have demanded or insisted on.” ? 


Irrespective of the disagreement as to whether waiver must be 
based upon intention, there are six different views presented in these 
extracts, and for each of them plenty of authority can be cited: 

1. Waiver is purely unilateral. That is to say, it is completed 
by the act of one only of the parties interested. 

2. Waiver is bilateral. The acts, however, are not simultaneous, 
but in sequence. That is to say, upon the faith of the act of one 
party the other changes his position. This is estoppel. 

3. Waiver is bilateral. It is not based upon estoppel; never- 
theless it is undoubtedly similar to estoppel, and some of the 
elements of estoppel must exist. 

4. Waiver is bilateral. The parties to it act at the same mo- 
ment. That is to say, they make a contract. 

5. Neither a new agreement nor the elements of estoppel are 
required. 

6. The expression “ waiving a forfeiture” is incorrect. Electio 
is the applicable doctrine; and the act is unilateral. 

Having this clear comprehension of waiver, and of its value as a 
solvent of difficult problems, let us follow it into the insurance 
cases and see how it operates there. 

Policies are crowded with numerous fine-type conditions, breach 
of any one of which “ renders this policy void.” And when a loss 
takes place the company frequently pleads (1) the existence, and 


1 Croft v. Lumley, 1858, 6 H. L. Cas. 705 (fer Bramwell, B.). Approved in Clough 
v. London, etc., 1871, L. R. 7 Ex. 35, in a judgment which was really written by Black- 
burn, J., see Scarf v. Jardine, 1882, 7 App. Cas. 360. 

2 Warren v. Crane, 1883, 50 Mich. 300. It must be “an intentional act with 
knowledge,” — Darnley v. London, etc., 1867, L. R. 2 H. L. 43. Approved in Holds- 
worth v. Tucker, 1887, 143 Mass. 374; Hoxie v. Home, etc., 1864, 32 Conn. 40; Montague 
v. Massey, 1882, 76 Va. 314; Findeisen v. Metropole, etc., 1885, 57 Vt. 524; see also 
Bennecke v. Ins. Co., 1881, 105 U. S. 359. But see Croft v. Lumley, 1858, 6 H. L. 
Cas. 720, contra. 
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(2) the breach, of one of these conditions. This is supposed to 
be a perfectly good plea, and the plaintiff replies, and tries to 
prove some waiver by the company of either the condition or the 
breach of it. If he fails to prove waiver he is beaten. 

All the cases proceed in this way, and it is my contention that 
they are all wrong. Demonstration of this assertion, moreover, I 
conceive to be an extremely simple task. 

Let it be granted, as assumed basis of argument, that the word 
“void” in the policy really means “ voidable at the election of the 
insurance company.” Almost everybody agrees upon that point. 
Citations are unnecessary. 

Very well. Now suppose that you are defending an insurance 
company, that the policy declares that if a certain condition is 
broken “the policy shall be void at the election of the insurance 
company,” and that you are instructed to plead a breach of the ~ 
condition, what will you say? Will you content yourself with 
asserting (1) the condition, and (2) the breach? No; for the 
breach did not affect the policy in the slightest. It gave to the 
company a right to terminate the policy, if the company chose 
to do so. And if the company did not so choose, and until 
the company did so choose, the contract remained unaffected. 
That seems to be reasonably clear. You must plead, then, not 
merely (1) the condition, and (2) the breach, but you must add 
(3) that the company elected to cancel the policy. If you do not, 
your plea is bad; for it alleges merely the occurrence of circum- 
stances which enabled the company to terminate the policy, but 
it leaves unasserted that the policy was terminated. 

The_company may do as it-likes,subject to this: that being 

iven a choice between two-things.it cannot take both. But as a 
matter of practice, aided by current notions of law, it does take 
both. For example, default is made in payment of a premium, 
and the company has consequently a right to terminate the 
contract. But that is the very last thing it wants to do and will 
do. On the contrary, it will dun and humor the chap, and take 
something on account and notes for the balance, and threaten and 
sue, and attach, and worry, in order to get the premium and keep 
the assured as a future subscriber. And if a loss happens mean- 
while? Well, that of course is a different thing. The policy says 
that if the premium is not paid “this policy shall be void”; and 
the premium was not paid; and is not that a good defense? 
According to present ideas it is, unless you can prove waiver. 
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The language almost always used in the authorities is that by 
the breach the policy was “ forfeited.” Then it is assumed that 
being “forfeited” the policy is at an end. And thus the conclu- 
sion, that unless the forfeiture can be got rid of in some way (by 
waiver for example) the company need not pay the loss. We 
must examine this a little; for although what has already been 
said appears to me to be conclusive, I am nevertheless very well 
aware that mental prepossessions do not easily yield to argument. 

“ Forfeiture”! What do we mean by “ forfeiture”? A lease 
provides that upon non-payment of rent the lease shall be void. 
The lease is an onerous one; the tenant refuses to pay his rent; 
then he claims that he has “ forfeited” his lease, that it is at an 
end, and that he is free. Ofcourse he is wrong about his freedom ; 
and is he right in saying that he had “ forfeited” his lease? Nota 
bit of it. He, has done nothing but refuse to pay his rent; and if 
the landlord should (because of the default) elect to terminate the 
lease, he (the tenant) has not only not forfeited anything, but is to 
some extent advantaged. Forfeiture usually implies loss, and we 
speak of relief against forfeitures, and feel that they are a hard, op- 
pressive sort of thing which ought to be displaced if possible. 
But the luck of our jubilant tenant makes no appeal to our 
sympathy, and we feel that the word “forfeiture” is somewhat 
misapplied in his case. If the lease were one of some value, and 
thelandlord elected to cancel, we might in very untechnical language 
say that the tenant had “forfeited” his lease. But clearly the 
word would not describe a legal situation, for his default in this 
case is precisely the same as his default in the other case, and yet 
there we saw that even untechnically the word could not be used. 
Technically, he has made default; that is all. If this is really 
“ forfeiture,” and if (as is assumed) “ forfeiture” means termina- 
tion of the lease, then of course the lease is ended. But that is 
not the case. The lease is in exactly the same position as it was 
before default, and it will remain so, unless the landlord chooses 
to elect otherwise. 

Distinguish a little with this word “ forfeiture.” No objection 
need be made to the expressions “ by this act he forfeited his 
life,” “ by re-marriage she forfeited her annuity.” In such cases 
the implication is that there is some law, or some testamentary 
or other proviso, by which loss of life or loss of annuity is a neces- 
sary consequence of the act. We do not mean that the act has 
given some other person a choice as to the continuation or deter- 
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mination of the life or annuity. We mean that the act itself 
has caused the loss, and not that the option of some other person 
may possibly impose it. But when an insured has failed to file 
-his proofs we do not say that he has forfeited the policy, because 
forfeiture is not a necessary consequence of the act, which at the 
most exposes him to the possibility that at some future time 
the insurer will so elect as to terminate the policy. It is not ter- 
minated, observe, by the act of the insured, nor at the time of his 
act, but by the election of another person and at a future time 
(although with relation back). 


“I have spoken of the right of re-entry of a landlord as a ‘forfeiture’ of 
the lease, but the use of the word ‘forfeiture’ in cases of this kind is some- 
what misleading. This is not like a condition in a will, non-compliance 
with which causes a forfeiture. It is a contract between landlord and tenant 
that if the latter does, or omits to do, certain specific acts, then the landlord 
may re-enter.” 


And if there is not, in landlord and tenant and insurance cases, 
any “ forfeiture” by breach of condition (inserted for the benefit 
of the landlord or insurance company), there cannot of course 
be any “waiver of the forfeiture.” For there is nothing to 
waive. Yet there is much authority to sustain such dicta as the 
following : — 


“The doctrine of waiver seems applicable, properly speaking, only during 
the currency of the contract. . . . After a policy is forfeited I see not 
how it could be renewed or revivified except by an express agreement of 
the insurers.” 

‘ After thirty days had expired without any statement, nothing but the 
express agreement of the company could renew or revivify the contract.” * 


If by breach of a condition a lease or a policy is “ forfeited,” 
and so terminated (whether the landlord or the tenant desired it or 


1 Barrow v. Isaacs, 1891, 1 Q. B. 417. 

2 Diehl v. Adams, etc., 1868, 58 Pa. St. 452; Carroll v. The Charter Oak Ins. Co., 
38 Barb. (N. Y.) 402. And see Germania, etc., v. Klewer, 1889, 129 Ill. 599; Stephens v. 
Pheenix, etc., 1899, 85 Ill. App. 671; Home, etc., v. Kuhlman, 1899, 58 Neb. 493. In 
England “revivifying” a contract is spoken of as the making of a new contract after 
the old one has been “ forfeited” ; and a policy-holder failed in his action because an 
agent of the company had no authority to make a bargain binding the company to 
a new contract, on the terms of the old contract, but varying the time of payment: 
Acey wv. Fernie, 1840, 7 M. & W. 150. Similarly in the law of landlord and tenant 
such language as “ works a rehabilitation of the lease” is sometimes encountered : 
Dennison v. Maitland, 1891, 22 Ont. 172. 

8 Beatty v. Lycoming, etc., 1870, 66 Pa. St. 9; Neill v. Union, etc., 1882, 7 Ont. 
App. 175. 
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not), then of course the legal relations thus ruptured could not be 
renewed or revived except by new agreement. But, by the breach, 
nothing has happened to these relations, and there is no necessity 
for renewal or revivification. There has been no “ forfeiture,” and 
there is therefore nothing to waive. 

Perhaps as strong a case as could very well happen, involving 
the view of forfeiture and the necessity for revivification, went to 
the British Privy Council! A marine policy provided that the ship 
should not be in the Gulf of St. Lawrence after November 15; 
it was wrecked in that gulf in December; the owners abandoned; 
and the insurers accepted abandonment and dealt with the ship. 


“Tt was contended that the vessel was not insured at the time when she 
was lost, as the insurance did not extend to a loss in the Gulf of St. Law- 
rence after the 15th of November, and that an abandonment can be of no 
avail when there is no insurance. But the vessel was in fact insured; the 
loss occurred during the time and upon a voyage described in the policy ; 
but there was a breach of one of the warranties or conditions expressed.” 


Observe that if it be argued that “ after a policy is forfeited” 
it cannot be renewed or revivified except by an express agree- 
ment of the insurers, the answer (in the case in hand) is that 
the policy never was forfeited; for the company, having a right to 
cancel it, elected not to do so. The judgment, however, does not 
proceed upon that principle. Very unsatisfactorily it declares that 


“The effect of acceptance is . . . well expressed by Boulay Paty: ‘ Par 
leur acceptation volontaire il sest fait un pacte entre les parties qui a tout 
terminé.’” 


In such cases, then, we cannot speak of “ waiver of a forfeiture.” 
Nor is it right to say that the insurer waives the condition or the 
breach of the condition. He has power to determine the contract 
or to continue it; and he exercises that power as he thinks best. 
And observe that his election to continue the contract, so far from 
being a waiver of the breach of the condition, has no effect what- 
ever upon it. Ifa landlord elects not to re-enter because of non- 
repair according to contract, he does not “waive” the breach 


_ of contract; upon the contrary, he may sue upon it? In no 


sense does he waive either the contract or its breach, for at the 


1 Provincial, etc., v. Leduc, 1874, L. R. 6 P. C. 224; 19 L. C. Jur. 281. 
2 Hartshorne v. Watson, 1838, 4 Bing. N.C. 178; Morecraft v. Meux, 1825, 4 B. & C. 
606; Pellatt v. Boosey, 1862, 31 L. J. C. P. 283, ger Erle, C. J. 
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same time that he elects not to re-enter because of the breach, he 
sues for damages. And as there has been no waiver of any “ for- 
feiture” (for there was no forfeiture), so there has been no waiver 
at all. 

It is not right even to say that the landlord or insurer waived 
his right to forfeit; for he did not. He had the right to choose 
between terminating the contract and continuing it; and he ex- 
ercised that right of choice ; he did not waive it, or give itup. If 
he had elected to determine the contract, no one would think of 
affirming that, by so doing, he had waived his right to continue 
it. And it is not more correct, when the election is to continue 
the contract, to say that he waived his right to determine it If 
you have a choice between an apple and an orange, and you 
choose the orange, it would be rather absurd to say, either that you 
waived the apple, or your right to the apple (for you had none), 
or even your right to choose the apple (for you exercised your 
right by not choosing it). 

One more suggestion. Rather than drop the word “ waiver” 
altogether from these classes of cases, may we not say that there is 
waiver when the election is not to take advantage of the default? 
But waiver of what? Not of any forfeiture, because there is none. 
Not of the default, for it may still be sued upon. And not of the 
right to elect, for that has been exercised. And if “there is 
waiver,” somebody must have waived. But in reality nothing has 
happened, and nothing has been done, except an election. If you 
choose to say that election to continue the contract is waiver of 
your right to determine it, say also that election to determine the 
contract is a waiver of your right to continue it. Then try it on 
the fruit, and explain that election in one direction means waiver 
in another. When you go to town you waive your right to stay 
at home.! 

I object to the substitution of waiver for election, for it fixes 
attention, not upon the act that it pretends to describe, but upon 
a mere consequence of that act. Election is the choice of the 
orange, and the consequence is that you do not get the apple. 
But there is no abandonment, or cession, or surrender, or waiver, 
of the apple, for you never had it, or any right to it. You had a 
right to choose; you exercised that right; you gave up, or threw 


1 The following language is common enough : “ The doctrine of election of remedies 
applies, that, one having been chosen, all others are deemed waived.” Pratt v. Free- 
man, 1902, 115 Wis. 648; 92 N. W. Rep. 368. 
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away, or waived nothing. The point of the act is the choice, and. 
attention ought to be drawn to the thing chosen, and not exclu- 
sively fixed upon the effect of that choice. 

The following language, too, is objectionable in the interest of 
clearness of conception of the true situation: 


‘¢ The material inquiry is whether the defendant elected to exercise, or to 
waive, his right to take advantage of the forfeiture.” ? 


The existence of a right to elect is here acknowledged, but the 
underlying idea is that there has been a “ forfeiture,” and that if 
the forfeiture is not waived, it remains. Election does not deter- 
mine what is to be done with a “ forfeiture ” situation, but whether 
there is to be any situation other than that which always existed. 
If “waiver” (in the connection in hand) be strictly limited to 
denote non-selection, and “ waived” to mean “not selected,” I 
shall withdraw objection to them, save upon the ground that having 
clumsy and forced meanings they will be sure to mislead us. 

Some of the implications of the change here proposed are not 
only very striking, but will, it is hoped, be of ‘great assistance to 
the courts in their struggle with some of the insurance companies. 
In the first place, silence strategy will no longer be available or 
beneficial to the companies. At present some courts say that 
breach of a condition is a forfeiture of the policy, and that a waiver 
of such forfeiture : 


“cannot be inferred from mere silence. It [the company] is not obliged 
to do or say anything to make a forfeiture effectual.?_ It may wait until 
claim is made under the policy, and then in denial thereof, or in defense of 
a suit commenced therefor, allege a forfeiture.” ® 


And these courts are, at all events, consistent in this holding. If 
we assume that breach of a condition has “ forfeited,” in the sense 
of terminated, the policy, there can be no reason why the company 
should send notification of any sort to the insured. He knows of 


1 Home v. Kuhlman, 1899, 58 Neb. 488. 

2 What does that mean ? 

8 Titus v. Glen’s Falls, etc., 1880, 81 N. Y. 419. Approved in Carson v. Home, 
etc., 1881, 53 Wis. 585; 11 N. W. Rep. 11. And see Phoenix, etc., v. Stevenson, 1879, 
8 Ins. L. J. 922; Schrimp v. Cedar Rapids, etc., 1882, 124 Ill. 354; Smith v. St. Paul, 
etc., 1882, 3 Dak. 80; Queen, etc., v. Young, 1888, 86 Ala. 424; 28 So. Rep. 116; 
Armstrong v. Agricultural, etc., 1892, 130 N. Y. 565; 29 N. E. Rep. 991; Petit v. 
German, etc., 1898, 98 Fed. Rep. 800; Banholzer v. New York, etc., 1898, 74 Minn. 


387; Parker v. Bankers, etc., 1899, 86 Ill. App. 315; Manhattan, etc., v. Savage, 1901, 
23 Ky. 483; 63 S. W. Rep. 278. 
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the breach as well as the company (and usually better), and he 
knows that his contract is at an end. Then why tell him any- 
thing? Other courts are less consistent, but more nearly correct, 
when they declare that 


“ If the company contemplated the forfeiture of the policy because of the 
non-payment of the premium, it should at once have so declared, plainly 
and unconditionally.” 


For. such language assumes that the breach has no effect upon 
the policy, and that its termination is the result of the company’s 
election. That being so, the necessity for a declaration by the 
company is obvious. If the breach ended the policy, then, as we 
have said, the company could have nothing to communicate to the 
assured, for he knew of the breach and of its legal effect. But if 
it is the election of the company that is the important factor, then 
the company has something to communicate, something of great 
importance to the assured, something of which he can have no 
knowledge unless it is communicated to him by the company. 
The first effect, then, of the proposed change is that silence 
strategy will be as obsolete as flint muskets, and that the law last 
quoted will be upheld rather than that which supports the contrary 
view. If the company wants to cancel the policy it must do so. 
It cannot have a live policy for premium catching and a dead one 
for loss dodging. 

A second effect is that a very difficult onus of proof i is taken 
from the assured and placed where it ought to be. At present the 
company proves (1) the existence of the condition, and (2) its 
breach; and then the assured tries to prove waiver. Most of the 
courts, with true instinct, help him all they can, and find and infer 
waiver upon most scanty evidence, or even surmise. But very 
frequently the reply fails, for it is 
“the duty of the plaintiff to establish the parol waiver by a clear prepon- 
derance of evidence.” ? 


For the future waiver has not to be proved, for it is not a factor 
in the case, and there is no allegation of it in the pleadings. Ob- 
serve that the company’s plea now is (1) condition, (2) breach, and 
(3) election to cancel. To such a plea waiver is inapplicable, and 


1 United States v. Lesser, 1900, 126 Ala. 568; 28 So. Rep. 646; Pollock v. German, 
etc., 1901, 86 N. W. Rep. 1017 (Mich.). 

2 McFarland v. Kittaning, etc., 1890, 134 Pa. St. 590; Gibson v. Liverpool, etc., 
1902, 159 N. Y. 41 
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the reply is a mere joinder of issue. The onus, therefore, instead 
of being on the plaintiff to prove waiver, is on the company to 
prove election. And the company must prove election with all its 
legal requisites as to time, communication, etc. Any conduct of 
the company which formerly the plaintiff would have shown in 
support of his waiver contention, he now gives (in rebuttal) in 
traverse of the company’s alleged election to cancel the policy. 

This is a very important point; for it may be very confidently 
asserted that companies would have found themselves unable to 
prove election to terminate in one case out of a hundred of those 
which they have defended. What they will do in the future may 
be surmised, but their current practice, at all events, will not help 
them to prove election. They are at present much more successful 
in criticising evidence of waiver than they would be in proving that 
they did what we all know they never do, save in extreme cases. 

A third effect of the proposed change, and one of hardly less 
value than those already noted, has reference to the authority of 
agents of the company. At present the assured has to prove, not 
merely that somebody did something which if done by the com- 
pany would be held to be a waiver, but that that person was acting 
under the authority of the company. And this is where he too 
frequently fails ; not because the actor had not ample authority, 
but because the company denies it and the assured is unable to 
prove it. For the future the onus is changed, and the company 
must prove, not only that somebody did something which would be 
an election if done by the company, but that such person was 
acting under the authority of the company. They will not of 
course have much difficulty in doing so, for companies can always 
prove authority when they want to. But they will be deprived of 
their great tactical advantage by the removal of the onus as to 
the agent’s authority from the shoulders of the assured. They 
must now prove authority to elect, and will not escape because 
the assured fails to prove authority to waive. 

These three effects of the proposed change follow naturally 
and inevitably upon its adoption. A possible fourth is open to 
controversy. 

Suppose that an apprenticeship agreement provides for payment 
by the apprentice of a present premium for five years’ service and 
tuition, for earlier termination of the contractual relations at the 
election of the master, and says nothing as to return of part of 
the premium in that event, has the apprentice a right to demand 
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proportionate repayment in case his tuition ceases by exercise of 
the master’s election at the end of aweek? The authorities de- 
clare clearly enough in his favor. And suppose that a shipowner 
insures his fleet for three years, that he pays the premium in ad- 
vance, that the contract provides that in case of war the company 
may elect to terminate the contract, and that nothing is said as to 
partial return of the premium, has not the insured a valid claim to 
part of it, in case of war and election to terminate at the end of 
the first month? And is the law otherwise if the right to elect 
arises upon the act of the assured rather than upon the occurrence 
of some public event? For example, a policy provides that the 
company shall have a right to terminate it if further insurance is 
placed upon the property, and the company exercises this right 
and terminates the policy before it has run a fortnight; can the 
company nevertheless retain the three years’ premium? 

Take the case a step further: Suppose that the election arises 
upon the doing of some act by the assured which he covenanted 
not to do; for example, he brought upon the premises a barrel of 
gunpowder in spite of his agreement to the contrary. But remem- 
ber that this act had no effect other than to give to the company a 
right to terminate the policy, —a right which it would probably not 
exercise before the happening of a loss (rather it would endeavor 
to procure the removal of the powder), whatever it might be in- 
clined to do afterwards. 

Of course, if the apprentice declined to remain with his master 
and receive further instruction, he could not demand repayment of 
any part of the premium. And if a policy-holder had power 
to cancel it and did so, the company might be entitled to retain 
the whole amount. But the question we have in hand is whether 
the company may terminate its risk and yet keep the premium. 
It is said that 


“The general rule is that if a risk never attaches under a policy, the pre- 
mium is not earned, and if paid may be recovered, unless the insured has 
been guilty of fraud.” But “if the risk attached and the policy became 
void subsequently, through the conduct of the insured, no part of the pre- 
mium can be recovered.” ? 


1 Ins. Co. v. Smith, 1899, 34 C. C. A. 506; 92 Fed. Rep. 503. And see Colby v. 
Cedar Rapids, etc., 1885, 66 Ia. 577; 24 N. W. Rep. 54; Phoenix, etc., v. Stevenson, 
1879, 78 Ky. 161; Schrimp z. Cedar, etc., 1888, 124 Ill. 354; 16 N. E. Rep. 229; 
Farmer's, etc., v. Home, 1898, 54 Neb. 740; Home, etc., v. Kuhlman, 1899, 58 Nev. 488; 
Georgia, etc., v. Rosenfield, 1899, 37 C. C. A. 1o1. 


' distinctions and analogies are involved. The French law is thus 


contrat, elle a eu 4 supporter des frais généraux, frais que motivait la par- 


HARVARD LAW REVIEW. 


That may be perfectly true. But we are discussing a case in 
which the policy does not become void “ through the conduct of 
the insured,” but at the election of the company. Solution of the 
trouble cannot, and need not, be undertaken at present. Many 


stated,! and it deserves consideration: 


“La prime étant le prix de l’assurance, son taux devrait varier chaque 
année: il tombe sous le sens qu’au fur et 4 mesure qu’une personne vieillit 
ses chances de mortalité vont en augmentant. Néanmoins et a juste titre, 
car dans les dernitres années le chiffre aurait pu étre excessif, il a paru plus 
pratique et plus rationnel de ne pas tenir compte des différences qui se 
produisent d’année en année et de rendre la prime uniforme. On reporte 
sur les premitres années une partie de ce qui serait 4 payer pour les der- 
nitres, en prenant la moyenne des chiffres donnés par toutes les primes 
prévues pour l’assurance vie entitre et indiquées par les tables de mor- 
talité. Ce chiffre de la prime uniformisée comprend deux parties: lune 
correspond & la prime simple d’assurance pour l’année, l'autre est des- 
tinée 4 parfaire Vinsuffisance des primes futures, c’est ce qui constitue la 
reserve.” 

“Quand, pour une raison ou pour une autre, l’assuré arréte le contrat, 
Vassureur a le droit incontestable de conserver la somme représentant la 
prime pour chacune des années écoulées, mais il ne peut pas retenir d’une 
facon absolue la réserve, puisque cette réserve se rapporte 4 des années 
durant lesquelles lui, assureur, ne sera nullement engagé. Quand une per- 
sonne traite pour une assurance sur la vie avec une Compagnie, cette 
dernitre lui ouvre un compte, compte qui comprend deux éléments: la 
prime simple due chaque année ; la somme destinée a parfaire l’insuffisance 
des primes futures. Si ’assuré se retire, il faut liquider cette situation: la 
compagnie doit rembourser le solde créditeur,® mais nullement quoiqu’il ait 
pu étre soutenu,* dans son intégralité: pendant tout le temps qu’a duré le 


1 Lefort: Contrat d’assurance sur la vie, III. 18. 

2 Couteau : op. cit. T. II. 294. 

8 C’est 14 une différence essentielle avec l’assurance contre l’incendie : quand une 
police de se genre a été résilliée, l’assuré n’a rien 4 réclamer pour les primes par lui 
versées parce que les primes encaissées sont l’exacte contre-partie du risque couru. — 
V. Dormoy: Théorie mathém. des Assur. sur la vie, T. II. p. 79. (There is in this 
respect an essential difference in cases of insurance against fire: when a policy of that 
kind has been cancelled the assured has no claim to the premiums paid by him, because 
these are the exact equivalent of the risk run.) 

4 V. Laurent: Les Compagnies d’assurances sur la vie humaine. (La Réforme 
économique, 1875): de Serbonnes: des contrats discontinués (Monit. des assur. 1875, 
p. 429); Cook: La valeur de rachat (/did. 1877, p. 87). Cf Dormoy: op. cit. p. 79; 
Karup: Theoretisches Handbuch des Lebens versicherung, T. III. p. 135. 
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ticipation de l’assuré, et dont il ne saurait s’exonérer en excipant de son 
départ, la compagnie n’étant pas un mandataire chargé de faire gratuite- 
ment les affaires de leur clientéle.*” ? 

Before closing let an objection to the main argument of this 
article be answered. Suppose that a breach of the policy takes 
place during its currency, but that the company does not hear of 
it until after the loss, would not the conventional defense be a good 
one, namely (1) the condition, and (2) the breach? For example, 
suppose that the condition forbade gunpowder on the premises, 
that the gunpowder was brought there, that its presence was suc- 
cessfully concealed from the company until after the loss; in sucha 
case how is the company going to defend itself upon the plea of 
election? It could not elect because it knew nothing of the breach. 
For answer let it be said that whatever our difficulties we must 
not alter the contract. The policy says that breach of any con- 
dition “ renders this policy void at the election of the company ”; 
it cannot become void unless the company so elects; and there- 


1 De Courcy: Précis de l’assurance sur la vie, p. 289. Ce prélévement est destiné 
4 couvrir les dépenses générales de |’entreprise et 4 procurer un bénéfice suffisamment 
rémunérateur aux capitaux qui y sont engagés. Conf.: Des entreprises d’assurances 
sur la vie (L’Opinion, Avril, 1870, p. 55). (This assessment is destined to cover the 
general expenses of the enterprise, and to procure a sufficiently remunerative return 
upon the capital engaged in it.) 

2 “ The premium being the price of the insurance, its amount must vary each year: 
for the reason that in the measure that a person grows old his chances of death are 
increased. Nevertheless, and rightly so, for in the last years the figure would be exces- 
sive, it appears to be more practical and more rational not to take into account the 
differences which are produced from year to year and to render the premium uniform. 
We carry back the part of that which is paid in the last years to the first year, and 
take the mean of the figures given by all the premiums provided for the entire life 
insured and indicated by the tables of mortality. The amount of the premium thus 
made uniform comprises two parts: the one corresponds to the simple premium of 
insurance for the year; the other is destined to equalize the insufficiency of the future 
premiums. It is this which constitutes the reserve. When for one reason or another 
the assured puts an end to the contract, the insurer has the incontestable right to keep 
the sum representing the premium for each of the years already past, but he cannot 
retain in absolute fashion the reserve, since this reserve has relation to the years dur- 
ing which the assurer will not be under obligation. When a person agrees for a life 
insurance with a company, the company opens with him an account which comprises 
two elements: the simple premium due each year; the sum destined to equalize the 
insufficiency of the future premiums. If the assured withdraws, it is necessary to 
liquidate this situation: the company ought to reimburse the amount at the credit of 
the account; but not in its entirety, although it might have been exhausted (by liabilities 
of the company?). During all the time that the contract was in force the company 
had to pay its general charges which induced the participation of the assured and from 
.__ which he cannot exonerate himself by indicating his departure, the company not being 
a mandatory charged with transacting gratuitously the affairs of their customers.” 
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fore the company must succeed upon the ground of election or 
not at all. 

And the company is not in any difficulty. Election to termi- 
nate may be made within a reasonable time after knowledge of 
the facts. ‘ Yes,” you say, “ but how will it help the company to 
terminate the contract after the loss has happened?” To which I 
reply: The fact of loss cannot take away or affect the right of 
election given by the contract. There are scores of cases in 
which the breach itself occurs after the loss (¢. g. failure to furnish 
proofs). Moreover, it must not be imagined that termination of 
the contract dates from the time of election. It dates from the 
breach. Look at the contract. It says that a certain act shall void 
the policy, —if the company so says. The company does so say. 
Say what? That the act voids the policy. When did the act void 
the policy? At the only time it could do so, namely, when it 
occurred. Observe that whether the act has voided the policy is 
a matter for the company’s election. What the company elects 
is that a certain act shall or shall not have a certain effect, or, in 
other words, that the language of the contract shall or shall not 
have its operative effect. The company does not change the con- 
tract. It says: We elect that the voidance clause shall operate.! 

Some time ago I commenced the compilation of a treatise on 
“waiver.” The subject has, however, proved to be of most illusive 
character. In insurance law, in landlord and tenant, and in other 
important departments in which waiver has been commonly sup- 
posed to have extensive operation, it has steadily receded be- 
fore close analysis. The book may change its title before it is 
published. 

Fohn S. Ewart. 


OTTAWA, CANADA. 


1 Election to abandon a wreck to the company in which it is insured “ is retrospec- 
tive, operating from the moment of the casualty.” Arnould, Marine Ins., 1901, § 1205. 
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APPLICATION OF THE RULE AGAINST PERPETUITIES TO OPTIONS TO PuR- 
CHASE. — According to the most satisfactory statement of the rule against 
perpetuities, no interest subject to a condition precedent is good unless the 
condition must be fulfilled, if at all, within twenty-one years after some life 
in being at the creation of the interest. Consequently, the English courts 
have held that a covenant by a landowner giving the covenantee the option 
of purchasing his land at any future time is void as creating a perpetuity,” 
and the Chancery Division has recently decided that a covenant in a lease 
for ninety-nine years that the lessee may purchase the fee at any time during 
the term is obnoxious to the rule. Woodall v. Clifton, 39 Law Jour. 644. 

It may be objected that these results are opposed on principle to the well- 
established English doctrine which exempts covenants for perpetual renewal 
in leases from the operation of the rule against perpetuities.? Of the many 
suggestions which have been advanced to explain this exemption,* the most 
noteworthy is that the covenant is part of the lessee’s present interest, and 
the right of a present possessor of land to continue or drop his interest is 
not a right subject to a condition precedent. This explanation, however, 
while sufficient in the case of an absolute covenant to renew, is not equally 
satisfactory when the right to renewal is limited to arise only upon giving 
notice within a particular time and paying a specified fine.* Such stipula- 


1 Gray, Rule against Perpetuities § 201. 

2 Lawtels etc., Railway v. Gomm, 20 Ch. D. 562. 
8 Hare v. Burges, 4 Kay and J. 45. 

# See 13 Harv. L. REv. 472, 482. 

5 Gray, Rule against Perpetuities § 230. 

6 42 Sol. Jour. 628. 
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tions, as well as other requirements establishing conditions precedent to the 
right of the covenantee, are common and are held not to invalidate the 
covenants.” On the whole, it would seem that the doctrine of exempting 
covenants for perpetual renewal from the application of the rule against per- 
petuities must be regarded as a pure exception. Indeed, some American 
courts have refused to recognize it. It is impossible, therefore, to argue 
from this exceptional doctrine as a basis. A covenant to convey a fee at a 
remote time clearly creates an interest in land. That interest is subject, 
however, to the condition that the covenantee shall elect to take a convey- 
ance of the fee ; and if the covenant permits the condition to be fulfilled at 
too remote a time, the rule against perpetuities is infringed. It is well settled 
that to be valid an executory interest in a legal estate created by means of 
a shifting or springing use must be so limited that it must necessarily take 
effect, if at all, within the period required by the rule.° In the case of 
the covenant to convey there is a springing limitation of the equitable estate, 
since upon the election of the covenantee to purchase, the equitable estate 
passes from the covenantor and vests in him; and if such a limitation of 
the legal estate by way of springing or shifting use is void, it is hard to escape 
the conclusion that the same must be true in the case of the equitable estate. 
In other words, there is no difference, for the purposes which the rule against 
perpetuities is designed to accomplish, between an option to purchase and 
what is called a conditional limitation ; and both must take effect within the 
time required by that rule. 


RIGHTS RESULTING FROM ADVERSE POSSESSION OF ONE CLAIMING LESS 
THAN THE FEE. — An adverse possessor usually claims the fee ; but in some 
cases he admits the title of a third party, while disputing that of the real 
owner. In such cases the question arises as to whether he acquires title for 
himself against all the world by virtue of a possession adverse to the true 
owner. It is settled in cases where one enters as life tenant under a void 
will and remains for the statutory period that the true owner is barred, but 
that the life tenant and his privies cannot dispute the title in fee simple of 
the remainder man under the will.! The same rule holds in the case of one 
who enters as life tenant under a deed from a grantor who has no title.? 
An interesting extension of the doctrine to be deduced from these cases is 
suggested by a case decided a short time ago in Minnesota. The defend- 
ant entered the plaintiffs land thinking that it belonged to the United 
States and meaning to acquire a homestead. He remained in possession 
longer than the statutory period, when the plaintiff attempted to eject him. 
The court held that the plaintiff was barred, and intimated that the defend- 
ant had acquired the fee. Maas v. Burdetzke, 101 N. W. Rep. 182. 

Two theories have been advanced to explain these cases. One is that 
the adverse possessor is estopped from denying the title of the one under 
whom he has been claiming. The other is that the adverse possessor is 


7 See Finch 2. Underwood, 2 Ch. D. 310; Sweet v. Anderson, 2 Bro. P. C. 256. 
8 See London, etc., Railway v. Gomm, supra. 

® Morrison z. Rossignol, Cal. 

10 Sug. Gilb. Uses, 3rd Ag 157- 


1 Board v. Board, L. R. 9 Q. B. 48. 
2 Dalton v. Fitzgerald, 1280) 1 Ch. 440. 
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analogous to a tortious feoffee, and that the tort may be cured by lapse of 
time. When cured it leaves the adverse possessor with a clear right to just 
what he claimed. If he claimed that the fee was in some person other than 
the true owner, the latter would be barred, and the fee would be in the third 
person. If the defendant in the principal case filed the usual homestead 
application and received permission to enter from the government, he 
would be a mere licensee and could not on either theory dispute the title 
of the United States. Assuming, however, that he entered without the 
knowledge or permission of the government, would the mere recognition 
that it owned the fee be sufficient on either theory to pass the title to 
the government? ‘The only possible estoppel is 2 pais. This form of 
estoppel arises out of either contract or conduct.* Clearly no contract 
basis exists here, and to create an estoppel from conduct it is essential 
that one party should have so acted on a representation of the other 
that it will be a detriment to him to allow the falsity of the representation 
to be asserted. If there was no relation between the parties, no basis 
for an estoppel can be found, and the adverse possessor would hold 
the fee. On the other theory, however, the adverse possessor would 
get by lapse of time no more than he claimed, which was not the fee, 
but a right to acquire a homestead patent. Under a regulation of the 
homestead laws he has lost that right here. As he has claimed for the 
statutory period that the fee is in the United States, it would, under this 
theory, acquire the fee, — a result most surprising from a practical standpoint. 


Court’s DiscreTION TO ExcLupe CumuLaTIVE EvipENcE.— As to 
how far a judge may exercise his discretion in a jury trial to exclude 
relevant evidence on the ground that it is merely cumulative, there is a 
great conflict of opinion except in two classes of cases. It is the uniform 
rule that expert evidence should be confined within reasonable bounds. 
From its very nature an indefinite number of witnesses might otherwise be 
called, each necessitating so much additional expense, vexation, and delay 
in demonstrating his competency and presenting his theory. Moreover, 
while expert witnesses may agree as to essentials, they are very apt to differ 
upon minor matters. These little discrepancies grow in importance with 
continued repetition until the juror’s mind, seizing upon them as the essen- 
tials, distrusts all expert testimony as inherently uncertain. Consequently 
the trial court has been uniformly allowed to exercise discretionary power 
in limiting the introduction of such testimony.! Likewise, when evidence 
is introduced to prove character or usage, the same rule applies, for if the 
best witnesses are not believed, others can hardly be hoped to produce 
conviction.? 

In all other cases there is an utter lack of harmony. On the one hand, 
it is contended that such exclusion may render difficult the task of estab- 
lishing the point in controversy. On the other, it is argued that the time 
and energy of the court should not be consumed in hearing and sifting an 
unending mass of evidence, which has little or no probative value. In- 
fluenced by ‘these conflicting motives, different jurisdictions have adopted 


8 Bigelow, Estoppel, sth ed., 455. 


1 Fraser v. Jennison, 42 Mich. 206. 
2 Bonnell v. Butler, 23 Conn. 64, 69. 
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widely varying rules as to the judge’s power of exclusion. Statutes in sev- 
eral states provide that cumulative evidence may be rejected when the issue 
to which it relates has been settled beyond a reasonable doubt. Such a 
rule is obviously undesirable in that it compels the judge to pass upon ques- 
tions of fact before they go to the jury. In some jurisdictions, cumulative 
evidence may be rejected upon collateral issues, but not upon the main 
issue.* This distinction is clearly unsound, since the reason for rejecting 
such evidence is that its evil effects outweigh its probative value. In others, 
the court is denied all power of exclusion except when the fact sought to be 
established is not controverted.® A recent Massachusetts case supports this 
view, holding that evidence should not be excluded on the ground that tes- 
timony already introduced, if believed, amounts to proof. Perkins v. Rice, 
72 N. E. Rep. 323. This rule ignores the fact that the probative value of 
evidence, merely cumulative in its nature, may be far outweighed by its dis- 
advantages in expense, delay, and confusion to the minds of the jury. The 
rule which undoubtedly meets with the greatest favor gives the trial judge a 
discretionary power of exclusion subject to review by the upper court.® 
Upon principle, too, this seems to present the most satisfactory method of 
procedure, for it tends to keep down the expenses of litigation, prevents the 
accumulation of a confused mass of evidence from which it is difficult to 


sift the truth, and secures to the parties a mode of redress in case of possible 
error. 


Tue VickE-PrincipAL Doctrine. — Whatever may be the basis of the 
fellow-servant doctrine, — whether that doctrine is an application of the 
general rule that one man is not liable for the torts of another, or is an ex- 
ception to the principle of respondeat superior, —the courts in applying it 
almost universally rest their decisions upon the theory of assumption of risk. 
Among the risks which a servant takes upon himself as incident to the em- 
ployment is that of injury from the negligence of fellow-servants ; but risks 
arising from the negligence of the master he does not assume.’ As to how 
far he assumes the risk arising from the negligence of one standing in the 
master’s place, there is a conflict of opinion. By the “superior servant” 
doctrine, formulated in Ohio,* an employee assumes no risk of injury from 
the negligence of any servant who has control over him. Accordingly the 
master is liable for injury to a servant resulting from the negligence of the 
superior servant in doing any act or giving any order within the scope of his 
authority even though it pertain to some detail in the operation of the 
business. 

Although the courts of several states* and the United States Supreme 
Court * approved this view, New York adopted as the true test of the master’s 
liability, not the rank of the negligent servant, but the character of the neg- 
ligent act.2 The master owes to the servant certain duties which he. dele- 


8 Cal. Code Civ. Pro. J 2044. 
* Fisher v. Conway, 21 Kan. 18, 24. 

5 Abenheim v. Samuels, 5 N. Y. Supp. 117. 

® Hupp v. Baring, 8 Oh. C. Ct. 259; State v. Whitton, 68 Mo. or. 


1 Farwell v. Boston & Worcester R. R., 4 Met. (Mass.) 49 In England and several 
of our states ary’ gg 8 liability has been largely extended by statute, 
2 Little Miami R. Co. v. Stevens, 20 Oh. 415, 
8 Walker v. Gillett, 59 Kan. 214. 
* Chicago, etc., R. Co. v. Ross, 112 U. S. 377. 
§ Crispin v. Babbitt, 81 N. Y. 516. 
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gates at his peril. Any servant, of whatever rank, entrusted with the 
performance of these duties is a vice-principal, and no servant is a vice- 
principal simply on account of his rank. The master is therefore not liable 
for the negligent act of a servant in matters of detail in conducting the busi- 
ness. For example, it is a master’s duty to supply safe appliances, but 
under some conditions it is part of the servants’ work to construct the appli- 
ance from materials supplied by the master. In such a case his liability 
ends when he supplies sound materials. Thus the construction of tempo- 
rary scaffolding, to be shifted as the erection of the building progresses, has 
been held a part of the servants’ work. Therefore a master is not liable 
for injury resulting from negligent construction, even though the injured 
servant was doing a different class of work from that of the delinquent servant. 
Hempstockv. Lackawanna Iron and Steel Co., go N. Y. Supp. 663. 

The New York theory is at present accepted by the United States Supreme 
Court’ and by the great weight of authority. Some courts, however, apply 
it with a limitation closely akin to the ‘superior servant” doctrine. They 
hold that a general manager or head of a department, to whom the master 
has delegated all his functions, is a vice-principal by virtue merely of his 
official position. This exception seems on principle to be unwarranted. 
No reason appears why official position, if made the test under these partic- 
ular circumstances, should not be extended to the case of every superior 
servant. This exception should stand on the same footing with the “ su- 
perior servant ” doctrine, which is far less satisfactory than the theory which 
makes the character of the negligent act the test. There would seem to be 
no reason for contending that a servant did not assume the risk of a negli- 
gent act solely because it was done by his superior. On the other hand, if 
the act was done in the performance of a duty not delegable by the master, 
the injured servant did not assume the risk of injury from such an act, whether 
done by a servant superior or inferior in rank to himself. 


\ 

ABANDONMENT AND SUBROGATION IN MARINE INSURANCE.— When a 
ship is injured by a wrongdoer, if the insurer accepts an abandonment 
of it and pays as if there had been a total loss, he is given a claim upon 
the right of action which the insured has against the wrongdoer. This 
claim has been explained in two ways. The leading English case,’ although 
its decision is consistent with either theory, supports the view that the 
abandonment carries with it the money claim against the tort-feasor as 
an equivalent of the spes recuperandi. ‘There are American opinions to the 
same effect.2_ On the other hand, it has been suggested that the insurer’s 
claim rests upon the principle that in all contracts of indemnity anything 
coming into the hands of the insured, which reduces the loss, becomes sub- 
ject to an equity in favor of an indemnifier who has already paid.* Usually 
either theory would permit the same decision, but in a recent case a choice 


6 Beesley v. Whéeler & Co., 103 Mich. 196. 
7 Baltimore & O. R. Co. v. Baugh, 149 U. S. 368. 
8 Fox v. Spring Lake Iron Co., 89 Mich. 387. 

® Quincy, etc., Co. v. Kitts, 42 Mich. 34. 


1 North of Eng., etc., Ass’n v. Armstrong, L. R. 5 Q. B. 244. 
2 Comegys v. Vase, 1 Pet. (U. S.) 193. 
8 Burnard v. Rodocanachi, 7 App. Cas. 333, ger Lord Blackburn. 
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between them was made imperative. The insured under a valued policy 
abandoned the ship and collected the insurance. Later he recovered a 
larger amount from the one who had caused the loss. By the first theory 
this entire amount would go to the insurer ; but the court adopted the sec- 
ond view, and allowed the insurer only what he had paid the insured. Zhe 
Livingstone, 130 Fed. Rep. 746 (C. C. A., Second Circ.). 

The correctness of the first theory depends upon the effect of the aban- 
donment of a ship. There is nothing in its nature which makes it differ- 
ent from the abandonment of any other property. When accepted by the 
insurer it makes him the owner of the ship and entitles him to all rights 
incident to the property, for example, the right to freight not earned before 
the completion of the voyage.* But it does not give him rights not incident 
to his ownership, such as the right to freight earned either vo rata or by 
delivery of part of the cargo before the casualty.® The claim against the 
tort-feasor did not arise from the violation of a right, incident to the in- 
surer’s ownership. ‘The tort-feasor did no damage to the property after the 
insurer became the owner. This claim, then, differs in nature from the sfes 
recuperandi with which it is so often confounded ° and from all other claims 
which are based upon the ownership of property transferred by the aban- 
donment. It would seem, therefore, that the origin of the insurer’s claim 
to the money recovered from the tort-feasor must be explained on the theory 
of subrogation. 

There seems to be nothing in the nature of a valued policy to pre- 
vent the application of principles of subrogation. The mere fact that it 
is valued does not change its nature as a contract of indemnity. That 
simply fixes the amount which as between the insurer and insured shall be 
taken as the valuation in case of total loss. Consequently the insured, when 
paid this amount, cannot complain if the insurer is given all sums recovered 
up to the amount of the valuation, no matter what is the real value of the 
ship. But since the only reason the insurer has any claim. upon the sums 
recovered by the insured is that he has paid for a loss which later is other- 
wise recompensed, it is obvious that his claim must be commensurate with 
the amount paid and must be satisfied when that amount is returned. It is 
not a violation of equitable principles for the insured to receive a full 
recompense even though that recompense exceed a valuation which he had 
previously made; and, in any case, it is difficult to see how the insurer, 
fully recouped, can have any claim for the excess. 


Impossipitiry BY Law aS Excuse FoR BREACH OF Contract. — Of 
the grounds commonly recognized as affording a defense to actions 
upon contract, none is more clearly established than impossibility by 
operation of domestic law. The rule governing these cases has been 
applied where the promisor has been prevented from lawfully carrying out 
his obligation by the acts of the executive branch of the government as well 
as where the impossibility is due to subsequent legislative enactments.’ 


# Mason v. Marine Ins. Co., 110 Fed. Rep. 452. 
5 Red Sea, [1896] P. 20. 
® Rogers v. Hosack’s Executors, 18 Wend. (N. Y.) 31 319. 


1 Touteng v. Hubbard, 3 “eq ses Pul. 291 ; Cordes v. Miller, 39 Mich. 581; Baily v. 
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_ Where the law has intervened to make performance of the contract impos- 
sible, the promisor is excused primarily on grounds of public. policy, and 
not from any notion of indulgence. The rule is generally recognized, that 
a contract for an illegal object is void on its face; and the time fixed for 
performance is plainly the time at which the legality of the object is finally 
to be determined. Clearly, then, it is immaterial whether or not the prom- 
isor might have anticipated that the thing which he has promised to do, 
and which was lawful at the time he contracted, would subsequently be- 
come unlawful.? The absolute, arbitrary bar to the enforcement of the con- 
tract is present, irrespective of the intention or knowledge of the parties. 
In cases where the element of illegality is not present, because the defense 
interposed is impossibility due to foreign, as distinguished from domestic, 
law, the courts have generally refused to excuse the promisor.* 

In contracts where performance has become impossible in fact, however, 
the defense is in its nature equitable, resting upon the injustice of enforcing 
an absolute legal obligation under all circumstances ;* and if the impossibility 
might have been foreseen by the promisor, the equitable grounds upon which 
he claims relief must fail. The importance of this distinction between 
impossibility in fact and impossibility in law is illustrated by a case lately 
decided in the United States Supreme Court. During the war between 
China and Japan a carrier contracted to transport copper from New York 
to Yokohama. The government official at Tacoma, however, refused to 
clear the vessel carrying the copper, on the ground that as contraband it 
could not legally be exported to Japan. The ship accordingly sailed with- 
out it. The following day it appeared that there was no legal objection to 
the exportation. It was held that the mistake of the official was no defense 
to the carrier in view of circumstances showing that it had taken the risk of 
any trouble arising from the nature of the goods. Vorthern Pacific Railway 
Co. v. American Trading Co., 25 Sup. Ct. Rep. 84. Although the agent 
of the government had acted within the scope of his employment, that fact 
could not operate to give validity to his unauthorized act, and the breach 
of the contract was not due strictly to the operation of law. Consequently, 
since the principles of public policy apon which an illegal contract is de- 
clared void, did not apply, the promisor had no absolute defense. The case 
was, accordingly, determined upon the same principles as cases presenting 
a supervening impossibility of fact, with emphasis placed upon the assump- 
tion of risk by the promisor. Thus, if the official abuse of discretion could 
not have been anticipated, one so prevented from performing should have 
been protected. Where the defense interposed is impossibility due to foreign 
law, there is a situation closely analogous, and it would seem that the result 
should be worked out along the same equitable lines.® 


EXEMPTION OF Mun:ctPpAL PROPERTY FROM STATE TAXATION. —A 
municipality being, within its territory, an agency of the state for the exer- 
cise of governmental functions, a general rule of exemption excludes prop- 


2 Cf Esposito v. Bowden, 7 E. & B. 763, 789, 7 
8 Barker v. Hodgson, 3 M. & S. S hight. Page, 3 Bos. & Pul. 295, note a; 
Tweedie Trading Co. v. McDonald Co., 114 Fed. Rep. 985. 
Jennings v. Lyons, 39 Wis. an v. Spurgin, 5 Sne enn.) 681. 
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erty held by a city for governmental purposes from state taxation, to avoid 
the inconsistency of the state taxing itself. Accordingly, such instrumen- 
talities of well-recognized governmental functions as city halls and court 
houses are nowhere taxed. Changed economic conditions, however, have 
enlarged the domain of municipal enterprise, and the state has seen fit to 
confer added power upon its municipalities. Parks, aqueducts, wharves, 
waterworks and lighting plants have become legitimate objects of municipal 
ownership ; and the question arises whether such property is held for 
governmental purposes within the meaning of the rule of exemption. A 
distinction has been taken by some courts, and exemption denied to prop- 
erty held by a city merely for the “ profit and convenience of its citizens.” * 
In applying this limitation, the Court of Appeals of Kentucky lately refused 
to exempt bonds of a gas company acquired by the city of Frankfort in ex- 
change for its gas plant, although the income from the bonds was used for 
lighting the streets. City of Frankfort v. Commonwealth, 82 S. E. Rep. 
1008. A previous decision of the same court exempting a public park is 
distinguished on the ground that the city derived no revenue from its 
park.® It would seem, however, that the profit and convenience of the 
citizens of a particular community are quite as much the sole objects of a 
public park as of street lamps. Moreover, the city has constitutional 
authority to provide for street lighting. It would hardly be urged that 
taxes directly levied for that purpose are taxable by the commonwealth, and 
the means of effectuating such an object should be regulated only by the 
test of reasonableness. 

The majority of jurisdictions have taken a broader view, and, therefore, 
in the absence of special statutes, municipal waterworks and lighting plants, 
though yielding revenue, are exempt from taxation. The collection of 
water-rents is generally considered, not a source of private profit, but a mode 
of taxation.’ ‘To the extent that a municipality is given enlarged power to 
acquire and engage in industries directly for the public benefit, it is regarded 
as invested with so much more governmental power, in the broader mean- 
ing of the term.® Whatever property it acquires through taxation is exempt ;" 
for, obviously, the product of one tax should not be made the subject of 
another. The power to levy taxes is based on the right of governmental 
administration and public welfare.’ Only public purposes justify the levying 
of a tax, and the same test as to what constitutes public purposes should be 
applied in exempting property from taxation as in levying taxes for the pur- 
pose of acquiring it. 


Ricut oF Inspection IN Sates C. O. D. — Under ordinary circum- 
stances, when a vendor sells and ships goods of a specified description, the 
vendee clearly has the right of inspection before acceptance.’ If the goods 


1 1 Cooley, Taxation, 3d ed., 263 ef seg. 
2 City of Louisville v. Commonwealth, 1 Duv. (Ky.) 295. 
. V~ City of Owensboro v. Commonwealth, 105 Ky. 344; Rochester v. Rush, 80 


Y. 302. 
* Town of West Hartford v. Water Com’r, 44 Conn. 360; State v. Toledo, 54 Oh. 
St. 418; Smith z. a of Nashville, 88 Tenn. 464; Sumner County v. Wellington, 
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® See Town of West Hartford v. Water Com’r, supra; Rochester v. Rush, supra. 
7 State v. Toledo, supra. 
8 See People v. Salem, 20 Mich. 452. 
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are according to order, title passes at the moment of shipment and the 
purchaser is bound to pay the price.” If they do not fulfill the required 
conditions, the buyer need not accept them and there is no sale.* But 
when goods are shipped C.O.D., do the same rules apply? According 
to the better opinion, the condition of collection on delivery does not 
prevent the passing of title, though it denies the vendee the right of pos-. 
session.* As to its effect upon the right of inspection, however, the few 
authorities are in confusion. On the one hand, it has been held that a 
carrier incurs no liability to the consignee for refusal to allow inspection.® 
On the other hand, an express company which allowed inspection was 
held not liable in an action by the vendor.® In this case the company had 
delivered the goods to the consignee upon deposit of the purchase price, 
and had agreed to return the deposit if the goods proved unsatisfactory. 
Upon the hypothesis that the vendee had a right of inspection, the court 
reasoned that the carrier should be protected in permitting a reasonable 
exercise thereof. The question, however, is squarely raised only in actions 
between the vendor and the vendee. In a Kentucky case where goods 
were sent C.O. D. without the consignee’s authority for so transmitting 
them, the court diplomatically-left it for the jury to determine whether 
there was a right of inspection.’ A recent Michigan case raised the 
question incidentally, the court taking the position that a valid tender 
could not be made without such a right. TZhick v. Detroit, etc., R. R. Co., 
ror N. W. Rep. 64. 

As this utter lack of harmony prevails among the authorities, it may well 
be asked, what result should be reached on principle. There is a general 
rule among express companies not to allow inspection of goods sent 
C.O. D.; and in cases where this method of shipment is contemplated, 
the parties might well be taken to have agreed that this rule should form 
part of the contract. After payments were made and the goods obtained, 
if they should prove not to be in accordance with the order, the buyer 
would have the usual remedies for the breach of the implied warranty that 
the goods conformed to the description. In some jurisdictions, he could 
sue only for damages ; in others, he would be allowed the option of rescis- 
sion or damages.® On principle, he clearly should have this option, since 
he had no opportunity to inspect.” But if the vendee had not authorized 
the shipment of goods C. O. D., he could not be taken to have contracted 
with reference to the rule of the carrier, his right of inspection would 
remain, and such a consignment ought not to constitute a valid tender. 


DECLARATIONS OF TESTAMENTARY INTENTION. — As between an ante- 
testamentary declaration by a testator of his intention to dispose of his prop- 
erty in a certain way, and his post-testamentary declaration of the fact of 
such disposition, it is obvious that neither is entitled to a higher degree of 
credibility than the other. Nevertheless, the former was at first admitted in 


2 Dutton v. Solomonson, 3 Bos. & Pul. 582. 

8 Lambden v. Hill, 6 Houst. (Del.} 29. 

4 Commonwealth v. Fleming, 130 Pa. St. 138. 
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evidence as a declaration showing a present condition of mind,’ while the 
latter was excluded.?, The admission of such declarations of present inten- 
tion seems to have been in part influenced by a specious analogy. On an 
issue of testamentary capacity, declarations of a testator evincing an insane 
state of mind are clearly admissible? The fundamental reason for the rule 


.was, however, lost sight of in applying it to statements of intention. Imbe- 


cilic talk is circumstantial evidence of insanity ;* but a declaration of inten- - 
tion, though a declaration of a state of mind, is as little circumstantial 
evidence of the existence of the intention, as is a declaration of an objective 
fact circumstantial evidence of the existence of the fact declared. On this 
reasoning some courts have, since the famous case of Sugden v. Lord St. 
Leonards,® put ante-testamentary and post-testamentary declarations on the 
same footing. ‘The best considered opinions of American courts, whether 
excluding ® or admitting’ the latter, discuss the problem on principles 
applicable alike to both classes of declarations. The artificiality of attempt- 
ing to distinguish between declarations of a state of mind and declarations 
of a fact is well illustrated by a Wisconsin case,* where a declaration by a 
testatrix that she had destroyed a will by burning was held inadmissible as 
evidence of the fact so declared, but admissible, nevertheless, to show “ that 
she died in the belief that she had left no will,” — reasoning that seems to 
involve the assumption that the testatrix may have been lying as to the 
fact, and yet telling the truth as to her belief in the fact. 

On an issue of revocation, however, another question may be raised, an 
example of which is furnished by a recent Montana case, in which, to rebut 
a presumption of revocation, declarations by the testator that he was satisfied 
with the will were sought to be introduced, and were held inadmissible. 


‘dn re Colbert's Estate, 78 Pac. Rep. 971. A present irtention to do an 


act is evidence not only that the act was done, but also of the intention 
with which it was done, and in a well-known class of cases hearsay declara- 
tions of intention are admissible for the latter purpose. ‘Thus, it is well 
settled that, when a change of domicile is in issue, the party’s intention at 
the time of the moving may be shown by his declarations of an intention to 
move, as well when made before the time of the moving ® as when accom- 
panying the act." The analogy of these cases would, therefore, point toward 
admitting the declarations in the principal case as evidence that the testator 
never had a revoking mind. ‘These propositions obviously take for granted 
the admissibility of declarations of present intention, and are concerned 
only with the question of relevancy or remoteness. The credibility of a 
declaration of an intention, however, cannot depend on the inference to be 
drawn from the intention ; and the question of hearsay bears only on the 
credibility of the declaration, not on the inference to be drawn from the 
fact declared. If, therefore, the test of credibility is to prevail, it is clear 
that a testator’s declarations of intention are as objectionable to hearsay as 


1 Doe d. Shallcross v. Palmer, 16 Q. B. 747. 

2 Quick v. Quick, 3 Sw. & Tr. 442. 

8 Waterman v. Whitney, 11 N. Y. 157. 
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5 1 P.D.154. Cockburn, C. J., admitted that he could not distinguish on principle 
between the two sorts of declarations. 

6 See Throckmorton v. Holt, 180 U. S. 552. 

7 See Lane z. Hill, 68 N. H. 275. 

8 Jn re Valentine’s Will, 93 Wis. 45. 
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his declarations of facts. As a matter of policy, owever, since a person’s 
declarations are often the only possible method of determining intention, 
it may well be that the test of credibility should give way to that of 
practical convenience. 


Res JupicaTa AS APPLIED TO MATTERS oF Law. —It is commonly 
said that any right, question, or fact, distinctly put in issue and directly 
determined by a court of competent jurisdiction, cannot be disputed in 
a subsequent action between the same parties, whether upon the same or 
upon a different subject-matter. So sweeping a definition of res judicata 
has in many cases led to a failure to distinguish between its two main 
applications. It applies primarily in cases where parties seek to litigate 
again the same cause of action which has been decided between them in 
a prior suit, but it is employed also to estop them from disputing in one 
action matters that have been authoritatively settled between them in 
another.? In the first class of cases the wisdom of the rule is clear. The 
parties have had their day in court, the matter is settled, and the most 
obvious public policy forbids them to raise the controversy afresh. Conse- 
quently, the estoppel may fairly cover all matters connected with the 
former action. In the other class of cases, however, the rule should have 
a much narrower application. Not only should the estoppel be limited to 
matters distinctly put in issue and determined in the prior action,‘ but it 
should also be restricted to questions of fact or mixed questions of law and 
fact, and should never be extended to pure questions of law.® It is absurd 
to say that in so far as certain parties are concerned a court should be 
bound irrevocably to adhere to a proposition of law laid down in a previous 
suit. Yet this seems to be the result of many decisions. Of course, as a 
matter of practice, the courts would usually follow a former decision upon 
the same state of facts, and so it would in most cases make little difference 
to the parties whether their rights were determined as res judicata or upon 
the theory of stare decisis. ‘That this is not always true is shown by a 
recent Nebraska case. A statute provided that railroads should not be 
subject to county taxes on any part of their continuous line of road. The 
plaintiff, a railroad, owned a bridge which had for some time been taxed 
by the defendant county. In 1886 the railroad had brought an action 
to recover back these taxes. All facts concerning the bridge being con- 
ceded, the court had found that it was not a part of the continuous line of 
road within the meaning of the statute.’ In subsequent suits between 
different parties this construction had been held to be erroneous. The 
present action was brought upon the same conceded facts to restrain the 
county from assessing the bridge for the year 1901. The court allowed 
the plaintiff to question the construction given the statute in the former 
action, holding that a question of law could not be res judicata. Chicago, B., 
& Q. R. Co. v. Cass County, 101 N. W. Rep. 11. The facts of this 
case furnish the strongest argument against the rule which applies the 
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doctrine of res judicata to questions of law, for had the court adopted such 
a rule, it would have been forced to apply one construction of the law 
to the parties before it, while it applied a different construction in all suits 
between other persons.® 


RECENT CASES. 


ADVERSE PossESsSION— WHO May GAIN TITLE BY ADVERSE POSSESSION — 
RiGHTs OF ONE INTENDING TO ACQUIRE A HOMESTEAD. — The defendant entered 
the plaintiff’s land, thinking that it belonged to the United States, with the intention 
of acquiring a homestead. He remained in possession until the statute of limitations 

ad run, when the plaintiff attempted to eject him. /é/d, that the plaintiff is barred. 
Maas v. Burdetzke, 101 N. W. Rep. 182 (Minn.). See NorEs, p. 380. 


ALIENS — EXCLUSION OF ALIENS AS A JUDICIAL QUESTION. — The Chinese 
Exclusion Act of 1894 provided that the decision of the appropriate immigration or 
customs officers excluding an alien should be final. unless reversed on appeal to the 
Secretary of the Treasury. The wt of Commerce and Labor, to whom the en- 
forcement of the law was subsequently delegated, refused admission to the adopted 
children of a Chinese merchant domiciled in this country and, as such, possessed of 
rights under a treaty with China. edd, that the decision is reviewable by the federal 
courts. Jn the Matter of Fong Vim, 32 N. Y. L. J. 1349 (U.S. Dist. Ct., S. D., N. Y., 
1905). 
* Re precise question seems never to have been adjudicated, but the result is hard to 
reconcile with certain decisions of the Supreme Court. See Lem Moon Sing v. United 
States, 158 U. S. 538. For some consideration of the principles involved, see 17 HARV. 
L. Rev. 488. 


BANKRUPTCY — INVOLUNTARY PROCEEDINGS — PETITIONER ESTOPPED BY PARTIC- 
IPATION IN APPOINTMENT OF RECEIVER. — After a receiver had been appointed for 
the defendan. corporation, two of the present petitioners requested the court to appoint 
a co-receiver, and several months later used these receivership proceedings as a Dasis 
for petitioning the defendant into bankruptcy. é/d, that the petitioners are estopped 
from instituting such proceedings. Lowenstein v. Henry McShane Mfg. Co., 12 Am. B. 
Rep. 601 (U. S. Dist. Ct., Dist. of Md.). 

As there is no precedent exactly in point, the court reasons from the rather doubtful 
analogy that one who assents to an assignment for the benefit of creditors is estopped 
from later setting it up as an act of a In re Romanow, 92 Fed. Rep. 510; 
Simonson v. Sinscheimer, 95 Fed. Rep. 948. The reasoning of these cases proceeds 
upon the ground that the creditor, having already agreed to one method of distribution 
of his debtor’s property, cannot afterwards file a petition which would be virtually 
repudiating his former position. But the duty of a receiver is not necessarily like that 
of an assignee, to wind up and distribute the debtor’s estate; it is primarily to 
preserve the property, and to carry on the business under the direction of the court. 
Since the receiver may not conduct the enterprise as satisfactorily as anticipated, it 
necessarily follows that a concurrence in his appointment is perfectly consistent with a 
later desire to have bankruptcy proceedings instituted. It would seem, therefore, that 
the petitioner could hardly be disqualified by such concurrence. 


BANKRUPTCY— PRIORITY OF CLAIMS — RIGHT OF PARTNERSHIP CREDITORS TO 
SHARE IN INDIVIDUAL EsTaTeE.—A partnership of which a bankrupt had been a 
member was insolvent and had no solvent members surviving. e/d, that creditors of 
the partnership may not participate in the bankrupt’s estate until the bankrupt’s per- 
= creditors have been satisfied. Zn re Corcoran, 14 Oh. Fed. D. 294. See 17 Harv. 

REV. 132. 


BILLS AND NoTES — CHECKS — EFFECT OF DEATH OF DRAWER.— The deceased 
on his death-bed drew a check in favor of the defendant and delivered it tohim. The 
check was not presented to the bank until after the death of the drawer. The state 
claimed the funds by escheat. é/d, that the defendant is entitled tothem. Phinney 
v. State ex rel. Stratton, 78 Pac. Rep. 927 (Wash.). 

For a discussion of the principles involved, see 17 Harv. L, REV. 104. 


§ See Boyd v. Alabama, 94 U. S. 645; Bernard v. Hoboken, 27 N. J. Law 412. 
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CARRIERS— CONNECTING LINES— PRESUMPTION AS TO Lost Goons. —In an 
action for lost goods against the latter of two connecting carriers, the plaintiff proved 
delivery of the goods to the first carrier and non-delivery by the second, but gave no 

roof of delivery by the first to the second. ée/d, that a presumption arises that the 
(Ark. ee received the goods. St. Louis, etc., Ry. Co. v. Birdwell, 82 S. W. Rep. 835 
Ark.). 

In the absence of special agreement, England, Canada, and some of the United 
States hold the first carrier for loss occurring anywhere before final delivery. A/us- 
champ v. Lancaster, etc., Ry. Co.,8 M. & W. 421; Grand, etc., Ry. Co. v. McMillan, 16 
Can. Supreme Ct. 543. These jurisdictions allow no recovery from the subsequent 
carriers, on the theory that they are agents of the initial carrier, with which alone the 
shipper contracts. Most American courts, however, declare that recovery may be had 
directly from the carrier which loses or damages the goods ; and when the last carrier 
is sued, raise a presumption that the default occurred on its line. Smith v. New York, 
etc, R. R. Co., 43 Barb. (N. Y.) 225; Laughlin v. Chicago, etc., Ry. Co., 28 Wis. 204. 
If the American rule is to be held at all, some such presumption is necessary for the 
protection of the public. It is no hardship on the carriers, for, if they deem it ex 
dient, they can exact from one another receipts fixing the responsibility where it 
longs. But though necessary under the American rule, the presumption seems illogical, 
has no basis in fact, and agg arises as well against the first or intermediate 
carrier as the last. Brintnall v. Saratoga, etc., R. R. Co., 32 Vt. 665. 


CARRIERS — WHO ARE PASSENGERS — Res Ipsa LoquiTur. — The plaintiff, em- 
ployed as an express messenger by a company which had contracted with the defend- 
ant railway company for the carriage of express matter and the free transportation of 
. its employees, while in the course of his employment ‘was injured by a derailment of 
the defendant’s train. In the absence of any explanation of the accident, the court 
refused to instruct that the fact of derailment was no evidence of the defendant’s 
negligence. Ae/d, that the instruction should have been given, since the express 
messenger is in the position of an employee of the defendant, and the doctrine of res 
ipsa loguitur is not applicable to injuries of servants. Chicago, etc., Ry. Co. v. O’Brien, 
132-Fed. Rep. 593 (C. C, A., Eighth Circ.J. 

Most authorities reject the first premise of this case, and regard an express 
messenger as enjoying a position not less favorable than that of a passenger. 
Yeomans v. Contra Costa, etc., Co., 44 Cal. 71; Fordyce v. Jackson, 56 Ark. 594. Nor 
does it necessarily follow from the contrary cases that an expressman is protected less 
than a passenger, except that he may contract to assume the risk of the railway’s 
negligence. C/. Baltimore, etc., Ry. Co. v. Voigt, 176 U.S. 498. The second premise 
has also been somewhat criticised. McCray v. Galveston, etc., Ry. Co., 89 Tex. 168. But 
such formal argument seems unfortunate. The doctrine of res ipsa loguitur rests upon 
common sense, and the propriety of presuming the defendant’s negligence should 
depend on the facts of the particular case. Whether its basis be mere expediency, 
probability, or the defendant’s peculiar knowledge of the facts, the present case seems 
to warrant its application. The rule has apparently made headway against the pre- 
sumption favoring employers, except where the servant is concerned in the control 
of the appliances from which accident results. Cf Houston v. Brush, 66 Vt. 331, 342. 
As an express messenger is not within that re the decision would appear to be 
poten, upon its reasoning and 1n its conclusion. 


CHATTEL MortGAGES — NOTICE UNDER THE RECORDING AcTs.— A commission 
merchant sold mortgaged cattle and remitted the proceeds of the sale to the consignor, 
without actual knowledge of the existence of the mortgage, which was recorded. The 
poe ng sought to recover the amount of the net proceeds from the commission 
merchant in an action for money had and received. é/d, that the action does not 
lie. Greer v. Newland, 78 Pac. Rep. 835 (Kan.). 

This reverses, on rehearing, the former decision by the same court, which was 
adversely criticised in 18 Harv. L. REV. 54. 


CoNnsTITUTIONAL LAw — DUE PRocEss OF LAW — RIGHTS AGAINST ACTION BY 
INDIVIDUALS. — The defendants took a prisoner from the custody of state officers and 
lynched him. They were indicted under a federal statute providing for the punish- 
ment of persons who should conspire to prevent or hinder the free exercise or enjoy- 
ment by any citizen of any right or —! secured to him by the Constitution or 
laws of the United States. A¢e/d, that the defendants may be convicted of a con- 


spiracy to deprive the prisoner of his right under the Fourteenth Amendment to have 
the state afford him due process of law. £x parte Riggins, Circuit Court of the 
United States, N. D., Ala. N. D. 
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The Fourteenth Amendment operates as a guaranty only that the state shall not de- 
prive any citizen of the United States of due process of Jaw; and in the absence of 
state action, or such inaction as to amount to deprivation, it is difficult to see how any 
right of the citizen under the amendment can be infringed. The reasoning of the 
court, though ingenious, leads in effect to the conclusion that the amendment safe- 
guards the citizen against the acts of individuals, a theory which has been expressly 
repudiated. Civil Rights Cases, 109 U.S. 3. If the decision be sound, persons con- 
spiring to prevent a negro from voting at state elections could be punished for a 
conspiracy to deprive him of the right not to have state officials discriminate against 
him in excluding him from voting. It has been held, however, that the Fifteenth 
Amendment gives no authority to punish such persons. Karem v. United States, 121 
Fed. Rep. 250. The leading case upon which the court relies rests only upon the 
power of Congress to regulate federal elections. Lx parte Yarborough, 110 U. S. 
651; cf Lackey v. United States, 107 Fed. Rep. 114. If the decision be upheld, the 
generally accepted view that the constitutional amendments leave exclusively to 
the states the final protection of their citizens must be substantially modified ; and the 
limits of federal power of interference will be difficult to define. See United States v. 
Harris, 106 U. S. 629. 


CONSTITUTIONAL LAW — PRIVILEGES AND IMMUNITIES— LIMITATION OF Hours 
oF LaBor.—A city ordinance provided that eight hours should constitute a day’s 
work on any work done for the city, and that any contractor who violated this pro- 
vision should be guilty of a misdemeanor. e/d, that the ordinance is constitutional. 
Broad v. Woydt, 73 Pac. Rep. 1004 (Wash.). 

For a discussion of the question, see 17 HARV. L. REV. 50, 419. 


ConTEMPT— ACTS AND CONDUCT CONSTITUTING CONTEMPT— LIBEL OF A 
JUDGE AFTER SATISFACTION OF JUDGMENT. — Hé/d, that a libelous article concern- 
ing a judge, published by a litigant after judgment in his cause has been rendered and 
satisfied, is contempt of court. Burdett v. Commonwealth, 48 S. E. Rep. 878 (Va.). 

Of “constructive” contempts by publication, committed outside the presence of the 
court, the principal classes are those which obstruct pending proceedings, and those 
which discredit the court. Although, in cases of the first group, the courts oditer vig- 
orously maintain their right to deal with the latter sort of offenses, it is believed that 
this is the first American decision to support the position squarely ; and English cases 
are rare. See Regina v. Gray, [1900] 2 Q. B. 36; of. Dandridge’s Case, 2 Va. Cas. 
408. Unquestionably, the common law, to preserve the independence and authority of 


the higher courts, invests them with an absolute power summarily to punish contempt. 
But how far shall that power limit the popular right to free speech? Even in England 
committals for scandalizing the court were recently said to be obsolete. See McLeod 
v. St. Aubyn, [1899] App. Cas. 549, 561. The better American decisions, recognizing 
our constitutional guaranties, limit constructive contempts to such publications as in- 
terfere with the progress of litigation already pending. State ex rel. The Attorney-Gen- 
eral v. Circuit Court for Eau Claire County, 97 Wis. 1; Neel v. State, ° Ark. 259. As 


practically all adjudged cases of constructive contempt, other than those by officers 
of the court, fall within this class, such a distinction would seem to be safe. 


CONTRACTS — DEFENSES — IMPOSSIBILITY BY OPERATION OF LAW. — During the 
war between China and Japan the defendant carrier contracted to transport copper 
from New York to Yokohama. After an ineffectual attempt to withdraw from the 
contract on the ground that the goods at Tacoma were contraband, the carrier under- © 
took the transportation. The government official, however, refused to clear the vessel 
carrying the copper on the ground that as contraband it could not legally be exported 
to Japan. The vessel consequently sailed without it. The following day it appeared 
that there was no legal objection to the exportation of the copper. e/d, that the mis- 
take of the official is no defense under the circumstances. Vorthern Pacific Railway 
Co. v. American Trading Co., 25 Sup. Ct. Rep. 84. See Norss, p. 384. 


CONTRACTS — DEFENSES — IMPOSSIBILITY CAUSED BY VOLUNTARY DISSOLUTION 
OF PARTNERSHIP. — The defendants, who carried on business in partnership, agreed to 
become buying agents for the plaintiffs for a term of five years and to pay for a mini- 
mum quantity of the plaintiffs’ products each year. The expressed intention was that 
a certain district should be represented by the defendants for that period. During the 
term the defendants dissolved partnership and the plaintiffs sued for breaches of the 
agreement committed after the dissolution. Aé/d, that there was no implied term in 
the contract that the defendants would not disable themselves from carrying out the 
agreement by dissolving partnership, and therefore they are not liable. ‘Date Lim- 

+ ited) v. Dent and Wilkinson, 21 T. L. R. 82 (Eng., K. B. D.). 
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In both England and the United States a corporation that voluntarily winds up 
business is liable on its contracts. Jn re English Joint Stock Bank, L. R. 4 Eq. 350; 
Lovell v. St. Louis Insurance Co., 111 U. S. 264. And it is a general principle that if 
parties make an agreement to which effect can be given only by the continuance of an 
existing state of things, each impliedly engages to do nothing that will end that state. 
Stirling v. Maitland, 5 B. & S. 840. So firmly is this established that, although impos- 
sibility caused by law is a well-recognized excuse, it will not avail where the defendant 
secured the passage of the disabling law. Re Companies’ Act, 117 L. T. 60; see 18 
Harv. L. Rev. 64. A partnership has recently been held not discharged from its 
executory contracts by a sale of its business. Ogdens (Limited) v. Nelson, [1904] 2 
K. B. 410. The court seeks to distinguish the principal case by the fact that the con- 
sideration had not been given. But other cases do not require that. Brace v. Calder, 
[1895] 2 Q. B. 253. At most the distinction can be important only as bearing on the 

robability of an implied agreement; and in this case the contract seems too clear for 
it to have any decisive effect. : 


EQUITABLE ELECTION — BEQUEST BY DONEE OF POWER TO ONE ENTITLED IN 
DEFAULT OF APPOINTMENT — REMOTE APPOINTMENT. — A testator under a power 
made appointments that were too remote, and by the same will gave some of his own 
property to those entitled in default of appointment. e/d, that no case of election is 
raised. Jn re Oliver's Settlement, 21 T. L. R. 61 (Eng., Ch. D.). 

Where a testator appoints to persons not objects of a power and leaves his own 
og > one who would take in default of appointment, the latter is put to his elec- 
tion. histler v. Webster, 2 Ves. Jun. 367. But where the appointment fails because 
too remote, election has been considered unnecessary. See Wollaston v. King, L. R.8 Eq. 
165. This dictum applied a supposed exception that election requires one claim dehors 
the will. This is doubtful, and inapplicable to the facts of later cases. GRAY, PER- 
PETUITIES §§ 541-559; Jz re Warren’s Trusts, 26 Ch. D. 208. That case refuses 
election, since the remote appointment is considered ex facie void and therefore not to 
be read as part of the will. But remoteness like the objects of the power can be de- 
termined only by examining the instrument creating the power. The principal case 
rests squarely on the ground that as the rule against perpetuities is based on public 
policy it should not be circumvented. But no policy forbids one who takes at law on 
default to limit the property as the testator desires if he wishes to receive his legacy, 
provided he himself respects the rule against perpetuities. Yet that would be just 
the effect of election here, as in the normal case of bequeathing a legatee’s property. 
See GRAY, PERPETUITIES § 561. The weight of authority, however, is with the prin- 


cipal case. Re Beales’ Settlement, yy I ii contra, In re Bradshaw, [1902] 1 Ch. 
. Rep. 


430; see Graham v. Whitridge, 57 At 615 (Md.). 

EVIDENCE — DECLARATIONS CONCERNING INTENTION — PosTt-TESTAMENTARY 
DECLARATIONS OF TESTATOR ON IssUE OF REVOCATION. — fe/d, that declarations 
by a testator to the effect that he was satisfied with a will are inadmissible to rebut 
the presumption of revocation raised by failure to produce the will. J re Colbert's 
Estate, 78 Pac. Rep. 971 (Mont.). See Nores, p. 387. 


EVIDENCE — DECLARATIONS CONCERNING INTENTION — STATEMENTS IMPLYING 
INTENTION TO COMMIT SUICIDE AS PROOF OF SUBSEQUENT ACT. — In an action on 
a life insurance policy, the defendant, in order to prove that the insured had com- 
mitted suicide, sought to introduce in evidence the following declaration of the 
deceased made about an hour before his death: “ Adolph, will you be as good a friend 
to my wife as you have been to me?” é/d, that the declaration is not admissible. 
Ross-Lewin v. Germania, ete., Co., 78 Pac. Rep. 305 (Col.). 

In most jurisdictions declarations of intention are admitted in proof of a subsequent 
act, where the declarations are made under circumstances precluding the idea of mis- 
representation or bad faith, and so close to the act in point of time as to render it 
probable that the intention was carried into execution. Commonwealth v. Trefethen, 
157 Mass. 180; Rens v. Northwestern, etc., Ass'n, 100 Wis. 266. In the present case 
the court, while not squarely rejecting this doctrine, refuses to apply it toa case where 
the statement does not expressly declare the alleged intention, but merely implies it. 
The soundness of this decision seems doubtful; for, once admitting that the intention 
is a relevant fact and that it may be proved by evidence of declarations, it is difficult to 
see why a statement should not be admitted, which under the circumstances could 
reasonably be interpreted as expressing suchintention. In cases of murder and arson 
remote and obscure allusions to the act in contemplation are often admitted to show 
. — disposition or design. State v. Hoyt, 47 Conn, 518; State v. Gailor, 71 
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EvIDENCE — GENERAL PRINCIPLES AND RULES oF ExcLusion —Court’s Dis- 
CRETION TO EXCLUDE PURELY CUMULATIVE EVIDENCE. — Held, that in a jury trial 
evidence should not be excluded on the ground that testimony already introduced, if 
believed, amounts to proof. Perkins v. Rice, 72 N. E. Rep. 323 (Mass.). See NorTEs, 


p- 381. 


EXECUTORS AND ADMINISTRATORS— ADMINISTRATION BOND — SuRETY’s LIa- 
BILITY FOR DEBT OF INSOLVENT ADMINISTRATOR. — Hé/d, that the sureties on an 
administrator’s bond are not liable for a debt which the administrator owed the estate, 
when he was at all times insolvent. Buchel v. Smith’s Administrator, 82 S. W. Rep. 
toor (Ky.). 

There } no statute in Kentucky affecting debts due the estate by the administrator. 
At common law the appointment of the intestate’s debtor as administrator suspended 
action on the debt. Ferebee v. Doxey, 6 Ired. C.) 448. But later the equitable 

resumption that what the law requires to be done has been done, was invoked, even 
in actions at law, to make his own debt assets in the hands of the administrator. 
Crow v. Conant, 90 Mich. 247. This fiction of payment has been applied to charge 
the surety on the administration bond with the full amount of the debt even though the 
debtor was insolvent when he became administrator. Leland v. Felton,1 Allen 
(Mass.) 531. Since this presumption is an equitable one, however, it should be limited 
by considerations of fairness. The surety of the administrator did guarantee an 
honest administration, but he never contemplated becoming in effect a surety for past 
obligations; and to permit the estate to profit at his expense by the interposition of a 
legal fiction seems manifestly unjust. See McCarty v. Frazier, 62 Mo. 263. 


EXECUTORS AND ADMINISTRATORS — PROCEEDINGS BY OR AGAINST — RIGHT TO 
APPEAL FROM DECISION IN FAvor OF LEGATEE. — By an express stipulation in a 
will, any beneficiary contesting it was to forfeit his interest thereby. The executrix 
claimed that the petitioners had lost their rights under the will by a violation of this 
provision, and brought this appeal from an adverse order of the probate court. eld, 
that the appellant, as executrix, not being a party aggrieved, cannot have this question 
decided on appeal. Jn re Murphy's Estate, 78 Pac. Rep. 960 (Cal.). 

Whenever obedience to the order of the probate court would subject the executor to 
liability it is clear that he is an interested party having the right ofappeal. Jn re Welch, 
106 Cal. 427; Cheever v. Washtenaw Circuit Judge, 45 Mich.6. But where no personal 
liability exists, it is questionable whether the executor alone may appeal from an order 
of apportionment among the beneficiaries. One group of decisions holds that the ex- 
ecutor is a party in interest, and that it is his right and duty to appeal from an order 
believed to be erroneous. Ruch, Administrator v. Biery, 110 Ind. 444. A majority of 
the decisions, however, support the principal case. Bryant v. Thompson, 128 N.Y. 
426; Merrick v. Kennedy, 46 Neb. 264. The executor certainly has an interest in 
securing a judicial determination of questions involving distribution of property; but 
such interest should not necessarily extend to the enforcement of his own precon- 
ceived views, especially if the expenses of litigation rest upon the estate. Otherwise 
the funds intended for one beneficiary would be used in fighting the battles of another. 
It would seem, therefore, that in a controversy between the legatees, the right of 
appeal should be left with them alone. 


FIXTURES — WHETHER ELECTRIC CARS ARE FIXTURES. — Under a statute author- 
izing the taxation of real estate, the plaintiff’s electric cars were assessed. eld, that 
the assessment is illegal. Zoronto Ry. Co. v. City of Toronto, [1904] A. C. 809. 

In the case of steam railroads the better view, and the one supported by the weight 
of authority, is that the rolling stock is personalty. Williamson v. New Jersey, etc. 
R. R. Co., 29 N. J. Eq. 311; Hoyle v. Plattsburg, etc. R. R. Co., 54 N. Y. 314. This 
conclusion seems inevitable in view of the fact that the cars of one company are con- 
stantly being hauled over the lines of others. It would appear that the decision in the 
case of electric railways should be the same. An effort has been made, however, to 
draw a distinction upon the ground that, owing to the mode of operation by means of 
a continuous current of electricity passing from the wires through the cars and rails 
back to the generator, the cars are but parts of one great machine, which is affixed to 
the — by means of its rails and power house. Bank of Montreal v. Kirkpatrick, 2 
Ont. L. Rep. 113. This reasoning seems fanciful, and utterly fails to cover the case 
where the cars of a suburban line a from their own tracks along those of a city com- 
88 The wag decision, holding that electric cars are personalty, overrules the 
case last cited. 


Girts —Girrs Mortis CAusA— DONEE ALREADY IN PossEssi1on. — The plaintiff’s 
father, shortly before his death, told the plaintiff that he gave him a team of horses, 


RECENT CASES. 395 


which the ——_ already had in his possession and care, and the latter replied that 
he accepted the gift. His previous possession remained unchanged till the donor’s 
death. AHe/d, that it may be left to the jury to find a valid gift mortis causa. Davis v. 
Kuck, 101 N. W. Rep. 165 (Minn.). 

Although the subject of the gift is already in the possession of the donee, the Eng- 
lish and American courts agree in holding no formal act of delivery necessary to a valid 
gift inter vivos ; the act of the donor in receiving back and redelivering to the donee 
the subject of the gift is excused as useless ceremony. Winter v. Winter, 4 L. T. R. 
639; Porter v. Gardner, 60 Hun (N. Y.) 571. The present decision, following an 
English case, applies the same rule to gifts mortis causa. Cf. Cain v. Moon, [1896] 2 
Q. B. 283. An American court had previously held that, without a new delivery result- 
ing in an actual change of possession, a gift mortis causa is invalid. Drew v. Hagerty, 
81 Me. 231. By the former rule what is virtually, though not technically, a testa- 
mentary disposition is made possible by the mere permission to the donee verbally 
given and accepted, to continue an existing possession with the added right of owner- 
ship. In view of the danger of fraud in gifts mortis causa, a formal act of delivery 
should be necessary to supply a substitute for the formalities of a duly executed will. 


HusBAND AND WIFE— WIFE’s SEPARATE ESTATE— EFFECT OF MARRIED 
Women’s Property Acts ON EsTaTE BY ENTIRETY. — Under a statute whereby a 
married woman could hold and dispose of property as if she were unmarried, the 
defendant, a married woman, undertook to harvest a crop on land of which she and 
the plaintiff, her husband, were tenants by the entirety. e/d, that she will be en- 
joined from such action. Morrill v. Morrill, 101 N. W. Rep. 209 (Mich.). 

At common law an estate by the entirety differed from a simple joint tenancy in which 
the husband’s right of control was an incident of the marriage relation. A joint tenancy 
did not become an estate by the entirety upon the marriage of the joint tenants, and 
could be conveyed to a husband and wife without giving the rights incident to an 
estate by the Co. Lit. 187 b. ; Thornburg v. Wiggins, 135 Ind. 178; see re 
March, 27 Ch. D. 166, 170. In the latter estate the wife had an indestructible right of 
survivorship, but none to the profits during coverture. Pray v. Stebdin, 141 Mass. 219. 
The principal case, therefore, seems sonal Although the statute gives a wife a new 
right to the profits of property acquired by her before and during coverture, this is not 
conclusive. It gives her, to be sure, full control over what was already her own, but 
the essential nature of an estate by the entirety is that the wife has no present interest 
during coverture, and the statute does not purport to change the nature of estates. 
Contra, Hiles v. Fisher, 144 N. Y. 306. 


INJUNCTIONS — ACTS RESTRAINED — ENFORCEMENT OF JUDGMENT BY DEFAULT 
ENTERED ON FALSE RETURN OF SERVICE.—The plaintiff brought a bill in equity to 
set aside a judgment at law entered against him by default, on the ground that the 
sheriff’s return of service was false. He/d, that except where the plaintiff at law was a 
party to the false return or knowingly took advantage of it, the bill will not lie. Smoot 
v. Judd, 83S. W. Rep. 481 (Mo., Sup. Ct.). 

The authorities on this point are equally divided. The plaintiff’s only remedy at law 
is an action against the sheriff for a false return. Heath v. Missouri, etc., Railway Co., 
83 Mo. 617. The courts refusing equitable relief argue that judgments must be kept 
stable, so that all persons may safely act upon them as final. Yet, though the same 
argument applies, these courts will relieve against a judgment obtained y fraud, or 
one given by a court having no jurisdiction. Wingate v. Haywood, 40 N. H. 4373 
United States, etc., Co. v. Reisinger, 43 Mo. App. 571. The defendant’s innocence can 
scarcely be a substitute for the lack of service upon the plaintiff, or act as a payment 
of value for the judgment whereby he is prejudiced if it be set aside. Clearly the 
plaintiff ought not to have to answer to this judgment, for the court giving it in reality 
had no jurisdiction, though it may assume to have had by making the sheriff’s return 
conclusive. Ridgeway v. Bank of Tennessee, 11 Humph. (Tenn.) 523. The plaintiff 
has never been heard. Furthermore his remedy at law is inadequate, especially if the 
judgment in any way affects his land. It would seem, therefore, that the plaintiff 
should be entitled to equitable relief. Miller v. Gorman, 38 Pa. St. 309. 


INSURANCE — EmMPLoyers’ LIABILITY INSURANCE— RIGHT OF EMPLOYEE 
AGAINST INSURER BEFORE SATISFACTION OF JUDGMENT. — An employee, injured by 
accident, got a judgment against his employer and brought a bill — the company 
which had insured the latter against loss from such accidents. He/d, that as the con- 
tract was between the insurance company and the employer, no liability arose until the 
latter suffered actual loss by paying the judgment, and there was no debt for the 
plaintiff to impound. Finley v. United States Casualty Co.,83 S. W. Rep. 2 (Tenn.). 

See “7 Harv. L. Rev. 154, for a review of an article discussing the principles here 
involved. 
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INSURANCE—INSURABLE INTEREST—REASSIGNMENT OF POLICY TO PERSON 
WITHOUT SUCH INTEREST. — The defendant was the remote assignee of an insurance 
policy which had originally been assigned by the insured. Neither the defendant nor 
the intermediate assignees had any insurable interest in the life of the insured. e/d, 
that the defendant is entitled to the proceeds of the policy. Gordon v. Ware National 
Bank, 132 Fed. Rep. 444 (C. C. A., Eighth Circ.). 

The weight of authority supports the rule that a life-insurance poli vp be 
assigned by the insured to an assignee who has no interest in his life. Clark v. Allen, 
11 R. 1. 439; contra, Missouri, etc., Co. v. Sturges, 18 Kan. 93. But the question whether 
the assignee may reassign without the consent of the insured has rarely come before 
the courts and seems to be still open. Cf Steinbach v. Diepenbrock, 158 N. Y. 24; 

wontra, Thornburg v. tna, etc., Co., 30 Ind. App. 682. The argument urged against 
reassignment is that it endangers the life of the insured, by not permitting him to 
select a reputable assignee. Modern business conditions have, however, greatly 
reduced the force of this argument, which has been considered of little weight by 
numerous courts. See Chamberlain v. Butler, 61 Neb. 730, 738. Nor does the’ 
objection that it is void as a wagering contract apply in this case more than in that of 
the first assignment, for the element of wager is not increased by the fact that the 
insured did not assent. Furthermore, the decision in the principal case is to be 
desired, as it is in accordance with the tendency to render property freely transferable. 


HARVARD LAW REVIEW. 


INSURANCE — MARINE INSURANCE— RIGHT OF INSURER TO SUMS RECOVERED 
BY INSURED. — The insured, under a valued policy, collected the insurance from the 
insurer after abandonment, and later recovered a larger amount from the one causing 
the loss. Hé/d, that the insurer’s right in the sum so recovered is limited to the amount 
which he paid to the insured. Zhe Livingstone, 130 Fed. Rep. 746 (C. C. A., Second 
Circ.). See NOTEs, p. 383. 


LANDLORD AND TENANT — ASSIGNMENT AND SuB-LETTING — RIGHT OF LESSEE 
HAVING REVERSIONARY LEASE TO DIsTRAIN.—A lessor agreed to grant the de- 
fendant, his lessee, a new lease of seventy-three years to begin on the expiration of his 


. present term. Subsequently, a few months before the expiration of the original term, 


the lessee leased the premises to the ge myer for twenty-one years. He distrained for 
rent in arrear before the expiration of his original term. é/d, that the defendant has 
no right to distrain, as he has no reversionary interest. Lewis v. Baker, 21 T. L. R. 
17 (Eng., Ch. D.). 

If a lessee makes a lease for a term greater than his own, no estoppel arises 
between him and his tenant, because, though a tenant is estopped to deny his land- 
lord’s title when the landlord has no interest, yet when he has some interest and pur- 
ey to pass a greater, the tenant can confess and avoid. Langford v. Selmes, 3 Kay 

J. 220. In England such a lease operates as an assignment and leaves the assignor 
no reversionary interest, which is necessary to give a right todistrain. Preece v. Corrie, 
5 Bing. 24. Consequently, in the principal case the defendant’s lease to the plaintiff 
operated as an assignment, and unless he acquired a reversionary interest through the 
agreement of the lessor to grant him the subsequent lease, he lost his right to distrain. 
But a mere agreement to grant a lease gives no legal interest whatever. ny v. 
Hartley, 3 C. & P. 121. Even had the lease been granted, the defendant would have 
had only an snteresse termini, which a no reversionary interest to support the right 
to distrain. Doe v. Walker, 5 B. & C. 111; Smith v. Day, 2 M. & W. 684. The prin- 
cipal case, therefore, seems sound. 


LIMITATION OF ACTIONS—OPERATION AND EFFECT— RAILWAY TICKETS. — 
The plaintiff offered for his passage over the defendant railway a ticket purchased four- 
teen years previously, which was refused. Because the plaintiff would not pay any 
other fare he was ejected from the train, for which he brought suit. A¢/d, that there 
can be no recovery. Cassiano v. Galveston, etc., Ry. Co., 82 S. W. Rep. 806 (Tex., Civ. 


A 

Phe court argues that the statute of limitations had run against the ticket, which 
was therefore void. Ordinarily the statute begins to run only when a cause of action 
has accrued. For example, suit may generally be brought at once upon the delivery of 
a demand note; but where demand is a condition precedent to a cause of action, the 
statute begins to run only when the demand is made. Ganley v. Troy, etc., Bank, 98 
N. Y. 487, 493; Stanton v. Stanton’s Estate, 37 Vt. 411. Yet it has often been held 
that such demand, to found a cause of action, must be made within a reasonable time, 
generally the period of the statute of limitations. oo f v. Dodge, 161 Ind. 270; Smith 
v. Smith’s Estate,gt Mich. 7. This requirement would seem to be outside the direct 


operation of the statute, and to be rather based upon a condition implied in the con- 


tract, the reasonable time being fixed by a convenient analogy to the limitation of 
actions. Such a principle is capable of wide and perhaps satisfactory results in cases 
such as this, where an immediate or early performance of a contract is usual and 
expected. The present case appears to involve a new application of the doctrine. 


MANDAMuS — ACTS SUBJECT TO MANDAMUS — REFUSAL OF A CouRT TO TRANS- 
FER A CAUSE FROM THE LAW TO THE Equity Docket. — An inferior court denied 
the petitioner’s motion to transfer a cause in which he was a party from the law to the 
equity docket. The petitioner prayed for a writ of mandamus. Held, that the act 
sought cannot be compelled by mandamus. Horton v. Gill,82S. W. Rep. 718 (Ind. T.). 

t is well settled that a writ of mandamus may be issued to compel an inferior court 
as well as any other public officer to perform a purely ministerial duty. Commonwealth 
ex rel. Hoopes v. Thomas, 163 Pa. St. 446. It will not be issued, however, to compel a 
court to perform a judicial act in a particular way. Chase v. Blackstone Canal Co., 10 
Pick. (Mass.) 244. In view of the fact that before ruling upon a motion to transfer a 
cause from one docket to another a court must consider the facts or allegations upon 
which the motion is based, it would seem that the duty involved was rightly regarded 
as judicial rather than ministerial in the principal case. Moreover, it is well estab- 
lished that the existence of another remedy adequate to correct the action of an inferior 
court will prevent relief by mandamus. Shelby v. Hoffman,7 Oh. St.451. And it seems 
clear that an order upon a motion to transfer a cause from one docket to another may 
be ggg by a higher court upon appeal or writ of error. Wright v. Herlong, 16 
S. C. 620. 


MASTER AND SERVANT — FELLOW-SERVANT AND VICE-PRINCIPAL DocTRINES — 
MASTER’S LIABILITY IN MATTERS OF DETAIL. — A gang of carpenters was employed 
to erect temporary scaffolding on which the plaintiff, a riveter, was to work. The 
foreman used a defective plank, after promising the plaintiff to repair it. Asa result 
the plaintiff was injured. edd, that the employer is not liable. Hempstock v. 
Lackawanna, etc., Co., 90 N. Y. Supp. 663. See NorEs, p. 382. 


NEGLIGENCE — DuTY OF CARE— LANDOWNER’S DUTY TO FIREMAN. — While in 
the defendant’s building, engaged in extinguishing a fire, the plaintiff,a member of 
the city fire-department, was injured by the unsafe condition og the premises. e/d, 
* that he cannot recover. Zckes v. Stetler, 90 N. Y. Supp. 473. 

All persons who enter land at the invitation of the owner on ordinary business, are 
entitled. to be protected against the unsafe condition of the premises. Jndermaur v. 
Dames, L. R. 1 C. P. 274. Four courts have held that a fireman who enters property 
to extinguish a fire is not entitled to such protection. Cf Bechler v. Daniels, ete., Co., 
18 R. I. 563. These courts seem to consider that the predominant purpose of such an 
entry is to prevent the spread of the flames rather than to protect the property of the 
owner. Furthermore, since firemen are often authorized by statute to enter any build- 
ing to extinguish a fire, courts are averse to implying an invitation to enter. It seems 
that the function of a fireman is twofold: to protect the owner’s property and to pre- 
vent the spread of the flames. The courts might have emphasized the first element 
and have held that as his entry was beneficial to the owner he was an invited person. 
But the hardship of compelling landowners always to keep their property in a safe con- 
dition is a strong practical argument in favour of the present decision. 


RAILROADS — LIABILITY TO TRESPASSER — TRESPASSER ON TRAIN INJURED BY 
CoL.ision.— The plaintiff’s intestate was a brakeman on one of the defendant’s two 
freight trains which were halted temporarily, facing each other about fifty yards apart. 
After both crews had alighted, the deceased’s train, because of a defective throttle, 
started, and collided with the other train, killing the deceased, who had boarded the 
locomotive of the latter for a purpose unconnected with his employment. dd, that 
a peremptory instruction may be given in favor of the defendant. Shadoan’s Adminis- 
trator v. Cincinnati, ete., R. R. Co., 82 S. W. Rep. 567 (Ky.). 

In the absence of proof that the rules of the company permitted the deceased to 
board another train, he was a trespasser. J/cNamara v. Great Northern Ry. Co., 61 
Minn. 296. Although by the better view employees of a train are under a duty to 
ascertain the presence of trespassers on their tracks, consistently with the performance 
of their paramount duty to protect property transported, courts very commonly deny 
that a similar duty is owed to adult trespassers on trains. Grunst v. Chicago, etc., Ry. 
Co., 109 Mich. 342; cf. Cincinnati, etc., R. R. Co. v. Smith, 22 Oh. St. 227. A railroad 
does not owe to the latter class the duty of a carrier of passengers, but that of a land- 
owner not to injure them by active negligence; and the hazardous nature of railroad 
business raises a duty of care to discover trespassers, the degree of which varies with 
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the probability of their presence. As a question of fact, however, the presence of 
trespassers is not so notorious on trains as on tracks, and the facts reported in the 
present case seem to show no neglect of the duty to anticipate the = of the 
plaintiff’s intestate. The same decision would apparently follow also from the fellow 
servant doctrine. Greer v. Louisville, etc., R. R. Co. 94 Ky. 169. 


RECEIVERS — PENDENCY OF NUMEROUS ACTIONS AGAINST CORPORATION AS 
GROUND FOR APPOINTMENT. — The plaintiffs’ bill stated that over one hundred and 
eighty people were killed by the negligence of the defendant company ; that one hun- 
dred and fifty suits for damages were pending against it ; and that, since the plaintiffs’ 
suit was not among the first, it was not probable that any assets would be left when 
their suit was decided. They therefore prayed for the appointment of a receiver to 
preserve the property until the rights of all the creditors should be determined. He/d, 
that a oo," will not be appointed. Slover v. Coal Creek Coal Co.,82 S. W. Rep. 
1131 (Tenn.). 

The power of equity to appoint a receiver has generally been exercised where the 
plaintiff has brought suit, and there is danger that the defendant will wrongfully dis- 

ose of his eer before execution can be levied. Vila v. Grand Island, etc., Co., 97 
N. W. Rep. 61 3 (Neb.). The principal case, however, does not fall within this class. 
The plaintiffs did not ask for a receivership pendente lite, but sought to impound the 
property till all the actions should be determined. Nor does it fall within that class of 
cases where the purpose is to wind up a corporation, since such relief is not asked. 
Finally, it is not one of those exceptional instances in which the court interferes with 
the management of a corporation by appointing a receiver, when the assets are being 
wrongfully wasted. Conro v. Gray, 4 How. Pr. (N. Y.) 166. The bill therefore asked 
for no recognized form of relief, and the court seems justified in refusing to make an 
exception in this case. Although the result reduces the plaintiffs’ chances of sharing 
in the assets, the defendant’s liability in the tort actions is too conjectural to warrant 
virtually holding up its business pending their litigation. 


Res JUDICATA— MATTERS CONCLUDED— MATTERS oF Law.—A statute pro- 
vided that railroads should not be subject to county taxes on any part of their continu- 
ous line of road. The plaintiff, a railroad, owned a bridge which had for some time 
been taxed by the defendant county. In 1886 the railroad had brought an action 
against the county to recover back these taxes. All facts concerning the bridge being 
conceded, the court had found that it was nota part of the continuous line within the 
meaning of the statute. In subsequent suits between different parties this construc- 
tion had been held erroneous. The present action was brought upon the same con- 
ceded facts to restrain the county from assessing the bridge for the year 1901. Held, 
that the matter is not res judicata. Chicago, B. & Q. R. R. v. Cass County, to1 N. W. 
Rep. 11 (Neb.). See NoTEs, p. 389. 


RULE AGAINST PERPETUITIES — INTERESTS SUBJECT TO THE RULE — OPTIONS 
TO PuRCHASE FEE.—A lease for ninety-nine years contained a covenant that the 
Jessee might, at any time during the term, purchase the fee. H¢/d, that the covenant 
js void as contravening the rule against perpetuities. Woodall v. Clifton, 39 Law Jour. 
644 (Eng., Ch. D.). See NorEs, p. 379. 


SALES — RIGHTS AND REMEDIES OF BUYERS— RIGHT OF INSPECTION IN SALES 
C.O. D. — Semble, that a valid tender of goods sent C.O. D. cannot be made without 


allowing inspection. Thick v. Detroit, etc., Ry. Co., 101 N. W. Rep. 64 (Mich.). See 
NOTES, p. 386. 


SeT-OFF AND COUNTERCLAIM — CLAIM IN ASSUMPSIT ON WAIVER OF TorRT.— 
To an action on a note the defendant pleaded a set-off of the money received by the 
plaintiff through the wrongful conversion and sale of property of the defendant’s in- 
testate, Held, that, although the defendant might have waived the tort and sued in 
assumpsit, the claim cannot be set off under a statute allowing set-off of claims 
“under contract” or “damages for breach of contract.” Heyman v. Thomas, 32 
Wash. Law Rep. 792 (D. C.). 

Statutes of set-off in most jurisdictions are interpreted so as to allow such a set-off 
as was Claimed here. The conflict in the decisions seems to come from a difference of 
interpretation rather than from any real distinction between the statutes, though their 
wording often varies. Indiana, with a statute allowing set-off of claims arising “ out 
of debt, duty, or contract,” agrees with the principal case. Richey v. Bly, 115 Ind. 232. 
Kansas, allowing ‘set-off of a “cause of action arising upon contract,” reaches a con- 
trary result. Challiss v. Wylie, 38 Kan. 506. On a strict construction of the wordin 
of the statute in the District of Columbia, the decision of the court may be justified, 
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but the result is undesirable and the rule of most jurisdictions seems better. Set-off 
statutes, being remedial in their nature, should be liberally construed, both in the inter- 
est of justice to defendants and to prevent multiplicity of suits. Sargent v. Southgate, 
5 Pick. (Mass.) 312. 


' STATUTES — INTERPRETATION — WHO Is CHINESE LABORER UNDER EXCLUSION 

Act. — The Chinese Exclusion Act of May 5, 1892, provided for the deportation of 
any Chinese laborer not having a certificate of residence as therein prescribed. The 
ew wemytss who was arrested under the above act, was born in England of a Chinese 
ather and an English mother, but had been residing in this country for twenty-four 
years. He petitioned for a writ of Aadeas corpus, on the ground that he was not a 
Chinese laborer within the meaning of the act. A¢/d, that the term “ Chinese laborer ” 
means a person whose father and mother are both of the Chinese race. United States 
v. Sam Yuen, 37 Chi. Leg. N. 117 (U. S. Dist. Ct., S. D. N. Y.). 

As the question here involved arises for the first time, it is necessary, in order to 
find analogies, to examine the decisions relating to negroes and Indians. The former 
class of cases is of little aid, being based mainly upon statutes providing that a person 
having one-fourth, or one-eighth, negro blood shall be deemed of that race. Other 
decisions regard the predominating blood as determining the race. Lane v. Baker, 
12 Oh. 237. And again, in some jurisdictions, the distinction is made between negroes 
and colored persons of mixed blood. Frasher v. The State, 3 Tex. App. 263. Decisions 
relating to Indians furnish a better analogy, being free from statutory limitations. 
Here it is generally held that the race of the father determines that of the children. 
Ex parte Reynolds, § Dill. (U.S. C. C.) 394. But upon a strict definition it has been 
decided that a half-breed is neither white nor Indian. Jn re Camille, 6 Saw. 
(U.S.C. C.) 541. Since the principal case is one that would involve great hardship 
to the petitioner, the rule of strict interpretation should be = Farmers, ete., 
Bank v. Dearing, 91 U.S. 29. If the immigration of Chinese half-breeds is undesir- 
able, the remedy lies in Congressional enactment. 


SURETYSHIP — SURETY’S DEFENSES: EXTINCTION OF PRINCIPAL OBLIGATION — 
SuRETY’s RIGHT TO CONTROL APPLICATION OF PAYMENTS.—The defendant, in- 
debted to the plaintiff, among other items, for materials used on a city contract, paid 
him certain sums received from the city, which the plaintiff applied to another account 
with notice of the source of the payment, and then joined the surety on the defendant’s 
bond in a suit for the price of the materials. Hé/d, that the surety is equitably entitled 
to have the payment applied in satisfaction of the debt on which he was liable. Crane 
Co. v. Pacific, etc., Co..78 Pac. Rep. 460 (Wash.). 

Although in general when one owing several debts to a creditor, pays him money 
without directing its application in any particular manner, the latter may appropriate 
it to either of the debts, still in certain cases where the sum paid is a specific fund, the 
payment of which is secured by sureties, they are entitled to have the money used in 
discharging the secured claim. Porter v. Stanley, 47 Me. $I 5. The burden, however, 
is upon the surety to prove that payment is made from such specificfund. Merchants’ 
Insurance Co. v. Herber, 68 Minn. 420. In the — case, as the sum due the 
plaintiff was much less than the contract price owed by the district, it is difficult to 
say that any part of the larger sum is to be specifically paid in satisfaction of the 
secured claim, and is not applicable to other indebtedness. If the defendant has full 
control over the money and can use it as he chooses, the surety is not equitably 
entitled to have the payments applied to his debt. Board, etc., of Redwood County v. 


Citizens’ Bank, 67 Minn. 236. 


TAXATION — EXEMPTION — MUNICIPAL Property. — Hé/d, that the bords of a 
lighting company given to the city in consideration for its gas plant are not exempt 
from state taxation as “public property used for public purposes,” although the 
income from them is used in lighting the streets. City of Frankfort v. Commonwealth, 
82 S. W. Rep. 1008 (Ky.). See Nores, p. 385. 


WITNESSES — PRIVILEGED COMMUNICATIONS — PHYSICIAN: WAIVER OF PRIVI- 
LEGE. — In a contest concerning the validity of a will, a devisee under an earlier will 
sought to introduce the testimony of the testatrix’s attending physician as to her 
mental capacity. By statute, communications from a patient to his physician were 
hig Held, that the evidence is inadmissible. Jz re Hunt's Will, 100 N. W. 

ep 874 (Wis). 

Bapbhees: ae is that statutory provisions designed for the benefit of individuals 
may be waived by those entitled to their protection. State Trust Co. v. Sheldon, 68 Vt. 
259. Hence it is agreed that the patient ‘may waive the privilege. See Thompson v. 
raf 99 Mo. 160, 176. There is a conflict, however, with regard to the existence of this 
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right after the patient’s death. In some jurisdictions it is extended to his personal re 
resentatives and devisees, and in others to his heirs. Fraser v. Jennison, 42 Mich. 206; 
cs Winters v. Winters, 102 Ia. 53. On the other hand, the court above confines the right 
if to the patient alone. This resultseems sound. As the court points out, the purpose 
i of the statute is personal —to encourage full and confidential disclosure to the physi- 
cian of all facts necessary to a proper treatment. _ To this end it is essential that after 
the patient’s death the seal of secrecy should remain unbroken. While it is true that 

an executor represents the deceased, he does so only with regard to rights oer, 


and not with reference to those which pertain to person and character. stover V. 
Aina, ett, Co..99 N. Y. 56. 


BOOKS AND PERIODICALS. 


I. LEADING LEGAL ARTICLES. 


Basis OF LIABILITY OF PRINCIPAL FOR ACTS OF AGENT WITHIN THE 

APPARENT SCOPE OF HIS AUTHORITY. — Considerable discussion has arisen 

among text-writers as to the ground on which a principal is to be held liable for 

acts of his agent within the apparent scope of his authority. Mr. Ewart bases 

liability solely on estoppel. EWArt, ESTOPPEL BY MISREPRESENTATION. In 

answer to this view, which is supported by a number of authorities, a recent article 

maintains that the principal is held on a purely contractual basis. “ Agency 

by Estoppel,” by Walter Wheeler Cook, 5 Columbia L. Rev. 36 (Jan. 1905). 

The writer, after laying down the rule of contracts that expressed assent gov- 

erns and secret intention unexpressed is ineffective, states the proposition that 

one may make a contract by expressing intention through an agent as well as 

by letter. Further, although the agent’s authority is only apparent, yet the 

rincipal is bound by the intention expressed, not on the ground of estoppel but 

cause in law they are the words of the principal. In short, his result is, that 

a person representing his agent to be clothed with certain authority, thereby 

manifests an intention to be bound by the acts of such agent, and where a third 

party enters into an agreement with the agent, the principal is bound by this 

manifested intention, even though it is contrary to the instructions given the agent. 

Finally, he points out that in the case where the third party enters into an execu- 

tory agreement and has done nothing to alter his — the two theories do 

not lead to the same result; for under the estoppel theory neither party would 

be bound. Unfortunately no case is cited deciding this question, although the 

law is stated to be that both parties are bound. Probably no decision has in- 

volved the point. It might further have been pointed out that under the estop- 

) pel theory, as the estoppel would not bind the third party, he could never be bound 

a | unless the principal ratified before the third party chose to withdraw, although 

that precise case does not seem to have arisen. Again the two theories would 

} reach different results where the third party had no knowledge of the apparent 
| scope of the authority and so could not S said to rely on any representations. 

The article illustrates the danger of this unsatisfactory phrase, “ apparent au- 

| thority.” At times it is used by the courts and text-writers to mean what is 

tI better termed “incidental authority,” and then again is extended to cases where 

| the only ground of liability seems to be estoppel. As an example of the former, 

: a person in charge of a store may be said to fart “incidental authority ” to sell 

any of the goods, in spite of private instructions to the contrary. However, if 
X is appointed my agent only to sell my black horse, but I tell Y that X is au- 
thorized to sell my white horse and then X gets my white horse without my 
knowledge and sells it to Y, it would seem clear that X was not really my agent 
at all, and yet I am estopped to denyit. Some of Mr. Cook’s language is broad 
enough to include such a case within apparent authority. If he means that, then 
logically he should go the next step and say that even where X has never been 

appointed my agent for any purpose, but I tell Y that he is my agent and Y deals 
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with him in that capacity, there too I am liable on — of contract by mani- 
festing my intention through an agent. The objection to that is, that it is 
making X my agent or mouthpiece when perhaps | have expressly told him that 
he should not be. It is saying that actual y rgd is not necessary in law, and 
that legal agency is created whenever I lead third parties to believe that X is my 
agent whether that is in fact true or not. That would be raising another fiction 
in the law to swell the already numerous collection of phenomena. However 
the article as applied to apparent authority in the sense of “ incidental author- 
ity,” is clearly sound. 

Mr. Cook is not the first to advocate this contractual liability theory of the 
principal for the acts of the agent within the apparent scope of his authority. 
The same view was suggested a number of years ago by Mr. Everett V. Abbot. 
The Nature of Agency, 9 HaRv. L. REV. 507, 516. 


THE RECOGNITION OF FOREIGN JUDGMENTS. — Ina recent article the vexed 
question of the extent to which recognition is to be awarded to foreign judg- 
ments is concisely and ably discussed. To What Extent should Judicial 
Action by Courts of a Foreign Nation be Recognized ?1 by the Hon. Mr. Justice 
Kennedy, 6 J. Soc. Comp. Leg. nN. s. 106. After dwelling briefly upon the gen- 
eral desirability of giving effect as far as possible to foreign judgments, Judge 
Kennedy considers various classes of judgments with reference to their avail- 
ability bor such recognition. Final judgments 2” personam, he believes, are 
entitled to recognition whenever they have been pronounced by courts of com- 
petent jurisdiction, and their recognition will not produce effects contrary to 
public policy. He adheres, however, to the common law rule that a judgment 
obtained by fraud is not entitled to recognition. And, unless there can be a 
convention among states for the codification of rules concerning competence of 
jurisdiction, he is unwilling to accept any compromise with the continental doc- 
trine that the question of fraud can be raised only in the court rendering the 
judgment. He adds that a foreign judgment offered to sustain the defense of 
res adjudicata should be deemed conclusive if it was rendered on the merits 
and was not obtained by fraud or upon a statute of limitations peculiar to the 
lex fori. 

y ost noting the fact that judgments z# vem obtained in good faith and pro- 
nounced by competent.tribunals are conclusive everywhere, the writer takes 
up the difficulties in the way of uniformity in the recognition of foreign decrees 
affecting status, particularly marriage and divorce. As regards these, in view 
of the lack of agreement among courts as to the legal vines to be applied, two 
suggestions only are offered. The first of these is that no court other than that 
of the place of celebration should be regarded as competent to make a valid de- 
cree nullifying a marriage. The other is the strict rule that a decree of divorce 
should not be recognized if granted by any court other than that of the matri- 
monial domicile. This is qualified, however, by the generally acknowledged ex- 
ception in the case of a wife deserted by her husband who was, up to the time of 
the desertion, domiciled within the jurisdiction of the court rendering the decree. 

Judge Kennedy next points out that while an administrator should be, and 
usually is, recognized when he comes clothed with the proper authority of the 
foreign court, a discretionary respect to the wishes of a —— appointed by 
a foreign court as to the matters with which he is concerned is all that can be rea- 
sonably expected. While expressing the belief that the committee of an insane 
person appointed by a foreign court should be recognized and frima facie 
should be treated as a person rightly clothed with the powers which the foreign 
court has purported to give him, he adds that the domestic court should retain 


the privilege of inquiring into the sanity of the alleged lunatic upon good cause. 


shown. He concludes with a brief discussion of the recognition of foreign judi- 
cial action in bankruptcy proceedings. As he points out, there is at present 


1 An Address Delivered at the Recent St. Louis Congress. 
26 
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great international variance as to the recognition of the title of a foreign assignee 
as against local creditors, as to the priority iz¢er se when there are concurrent 
and competing bankruptcies, and as to the proper test of competent jurisdiction. 
Under the circumstances, he believes that the only hope for uniformity in the 
recognition of the representative of the bankrupt lies in international convention. 


HISTORY OF THE DISTINCTIONS BETWEEN TRESPASS, DETINUE, AND 
TROVER. —“ Forms of action are dead, but their ghosts still haunt the pre- 
cincts of the law” — such is the key-note of an article in the Law Quarterly 
Review devoted to an historical survey of the origin and development of the 
action of trover. Observations on Trover and Conversion, by John W. 
Salmond, 21 L. Quar. Rev. 43 (Jan. 1905). The action of trover is founded 
upon a conversion, which, according to our modern ideas, may occur through an 
unpermitted taking of chattels, by a wrongful detention of them, or by an unlaw- 
ful disposition so that neither the owner nor the wrong-doer has any further 
control over them. Formerly, however, corresponding to these three modes of 


deprivation, there were three distinct forms of action: trespass, detinue, and 


trover, the last being of much later origin than the others. Before the remedy 
of trover existed, its work was done by detinue. When sued for wrongful de- 
tainer, the defendant was not allowed to plead that he had unlawfully parted 
with the goods. The remedy of detinue, however, was an unsatisfactory form 
of action because the defendant could resort to wager of law, “a form of licensed 
perjury which reduced to impotence all sroceiiihan in which it was allow- 
able.” In much the same way that zadeditatus assumpsit replaced the older ac- 
tion of debt, trover replaced detinue. The declaration in the two forms of action 
was practically the same, except that in trover a conversion was charged, while 
in detinue a wrongful detention was alleged. Mere detention was not a conver- 
sion in the original sense; but neglect or refusal to deliver up a chattel after 
demand was evidence of a conversion, which was deemed conclusive if the fail- 
ure to deliver was not justified. When this step was taken trover and detinue 
became alternative remedies, for every detention after demand was then a ficti- 
tious conversion on which the plaintiff might bring his action in trover, and so 
avoid the disadvantages of detinue. This fiction is so firmly established that it 
would be less confusing now to drop the old technical pleader’s distinction and 
hold that a wrongful detention is a conversion and not merely evidence of it. 

In the declaration of trover, the allegation of loss and finding was regarded 
from the first as immaterial. Therefore when goods were taken and converted, 
the plaintiff had an election either to sue in trespass for the taking, or, waiving 
the trespass, to sue in trover for the conversion. When trover was thus brought 
for what was in truth a trespass, the unlawful taking was regarded as a sufficient 
and conclusive proof of conversion, for the taker was held to be in che same posi- 
tion as one who detains goods after demand. Had the law developed logically 
it would have ocenuel that an unlawful taking is merely evidence of a con- 
version just as an unlawful detention is. 

In every case of wrongful taking, therefore, the plaintiff might elect between 
trespass and trover; and in case of detention, between detinue and trover. Thus 
it will be seen that trover, from its early restricted application, has extended its 
sphere of influence over the realms of both trespass and detinue, furnishing a 
remedy wherever a plaintiff seeks redress for a wrongful deprivation of his goods, 
whether by way of taking, detention, or conversion, using the last term in its 
original and proper sense. 


Act oF State. I. Satya Chandra Mukerji. 1 Allahabad L. J. 249. 

“ AGENCY BY EsTopPEL.” WalterWheeler Cook. 5 Columbia L. Rev. 36. See supra, 

ALASKAN BounpDary CasE. /. M. Dickinson. 3 Am. L. Rev. 866. 

ALIEN Exclusion. Blackburn Esterline. Discussing the federal legislation upon 
the subject and the decisions of the U. S. Supreme Court as to the pe an. a 
of this legislation. 38 Am. L. Rey. 836. 
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COMPENSATION TO RESCUERS: A QUESTION OF CONTRIBUTORY NEGLIGENCE 
Thomas W. Shelton. Discussing facts and circumstances which should be con- 
sidered in determining whether one who rescues another from death is contribu- 
torily negligent. 10 Va. L. Reg. 671. 

CompuLsory LICENSES TO WORK PATENTED INVENTIONS. ames Roberts. Dis- 
cussing recent English legislation. 6 J. Soc. Comp. Leg. N. s. 82. 

CONDITION DES PERSONNES MORALES ETRANGERES D’APRES LA JURISPRUDENCE 
BELGE, La. Prosper Poullet. Examination of Belgian decisions, as to the status 
of foreign artificial persons. 31 J. du Droit Internat. Privé 820. 

CONSTRUCTION OF AUTHORITIES TO ADOPT. /.&.G. Discussing authority given to 
widow by deceased husband under Indian law, to adopta son. 14 Madras L. J. 231. 

CONSTRUCTION OF GIFTS TO A CLASS, THE. Fohn S. Mackay. Discussing whether 
the rule of Andrews v. Partington is law in Scotland. 12 Scots L. T. 139. 

DECADENCE OF Equity, THE. Roscoe Pound. Asserting that equity is fast losing its 
distinctive features as distinguished from a — of law. 5 Columbia L.Rev. 20. 

DEFINITION OF Law. Melville M. Bigelow. Criticising and demolishing piecemeal 
— definition of law, and substituting another in its place. 5 Columbia 

KEV. I. 

DEVELOPMENT OF THE JUDICIAL SYSTEM IN RHODE ISLAND, THE. Amasa M. 
Eaton, 14 Yale L. J. 148. 

DocfRINE FRANCAISE DU MARIAGE DANS LE CONFLIT DES LOIS, La. I. 
Stocquart. Examining the history of the French rule that a Frenchman’s mar- 
~ must be in accordance with French law, no matter where celebrated. 31 
J. du Droit Internat. Privé 785. 

ErupDEs sUR LES EFFETS INTERNATIONAUX DES JUGEMENTS. PREMIERE ETUDE, 
IV. £¢. Bartin. The jurisdiction of the foreign tribunal as a condition of the 
order to execute its judgment. 31 J. du Droit Internat. Privé 802. 

Harter Act, THE. John C. Walker. Discussing the decisions under the first three 
sections of the act. 38 Am. L. Rev. 843. 

Law oF BANKING IN SoUTH AFRICA, THE. I. George 7. Morice. The first of a 
series to deal with the differences between the English and the Roman-Dutch 
law of banking. 21 South African L. J. 355. 

LEGITIMATE AND ILLEGITIMATE MODES OF Wanvant. James Beresford Atlay. 6 
J. Soc. Comp. Leg. N. s. Io. 

LEGITIMATION BY SUBSEQUENT MARRIAGE. Sir Dennis Fitzpatrick. A codifica- 
tion of existing law, domestic and foreign, with arguments for and against the 
common law, written in aid of contemplated legislation in Jamaica. 6 J. Soc. 
Comp. Leg. N. s. 22. 

LIABILITY OF A MASTER TO THIRD PERSONS FOR THE NEGLIGENCE OF A STRAN- 
GER ASSISTING HIS SERVANT. Floyd R. Mechem. 3 Mich. L. Rev. 1098. 

MAINTENANCE OF THE OPEN SHop, THE. Bruce Wyman. A review of the de- 
cisions, concluding that the liability of labor unions for procuring the discharge 
of non-union laborers 1s an application of the law of conspiracy. 17 Green Bag 21. 

MAKING OF THE GERMAN CIviL Copg, THE. A. Pearce Higgins. Brief history of 
German law and explanation of how the national spirit made possible its unifi- 
cation in the Code of 1896. 6 J. Soc. Comp. Leg. N. S. 95. 

MARRIED WOMEN’s PropERTY Law IN OnTARIO. I. Introduction. George S. 
Holmestead. 25 Can. L. T. 1. 

MopeErRN “ Droir D’AUBAINE,” THE. Simeon E. Baldwin. An article recommend- 
ree the right of levying a succession tax be restricted to one state. 14 Yale 

. J. 129. 
ae CONSIDERATION IN PENNSYLVANIA. II. oseph P. McKeehan. 9 Dickinson, 
orum 25. 

OBSERVATIONS ON TROVER AND CONVERSION. John W. Salmond. 21 L. Quar. 
_ Rev. 43. See supra. 

OLD ROMAN CODE AND A MODERN AMERICAN CODE, THE. II. Joseph H. Drake. 
3 Mich. L. Rev. 185. 

“PRINCIPAL’s LIABILITY FOR ACTS OF HIS AGENT, A.” Anon. Discussing state 
of English authorities on question of unauthorized acts not for the benefit of prin- 
cipal. 27 L. Students’ J. 7. 

PRIVILEGES OF AMBASSADORS AND FOREIGN MINISTERS. Charles Noble Gregory. 
3 Mich. L. Rev. 173. 

QUESTIONS OF INTERNATIONAL LAW ARISING FROM THE RUSSO-JAPANESE WAR, 
Somg. VIII. The Rights and Privileges of Belligerent Armed Vessels in Neutral 
Ports. Amos S. Hershey. 16 Green Bag 814. 

RELATION OF THE INSANITIES TO CRIMINAL RESPONSIBILITY AND CIVIL CAPACITY, 
THE. IV. Sir John Batty Tuke and Charles R.A. Howden. 16 Jurid. Rev. 361. 
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REMISSION OF PERFORMANCE. Dinshah Fardonji Mulla. Discussing the subject 
under the Indian Contract Act, 1872. 6 Bombay L. Rep. 227. 

REPORT OF THE DEPARTMENTAL COMMITTEE ON WORKMEN’S COMPENSATION, 
Tue. I. Alexander Moncrieff. Review and criticism of the report of the com- 
mittee appointed to consider amendments to the Workman’s Compensation Act 
of 1897. 16 Jurid. Rev. 393. 

RiGHT OF EMINENT DomaIN, THE. Charles Gaudet. Showing limitations on the 
right of eminent domain and remedies for failure to comply with the limitations. 
3 Can. L. Rev. 669. 

RULE OF COMPARATIVE INJURY IN THE LAW OF INJUNCTION, THE. Glenda Burke 
Slaymaker. A discussion of the doctrine that an injunction will not be issued if 
the good that may result is not commensurate with the harm. 60 Cent. L. J. 23. 

SALE OF ParT OF A Mass, THE. O. S. Bryant. Discussing the possibility of title 
passing before separation and concluding that the buyer can become a tenant in 

_ common if the parties so intend. 60 Cent. L. J. 4. 

ScrlENTIFIC SCHOOL OF LEGAL THOUGHT, A. Melville M. Bigelow. Advocating a 
closer study of economic conditions and commercial usages. 17 Green Bag I. 
ScoTrisH CHURCH CASE, THE. James Ferguson. Discussing the recent case before 

the House of Lords. 16 Jurid. Rev. 347. 

SHOULD THE GRANTEE OF A LODE-MINING CLAIM BE CONFINED WITHIN THE 
VERTICAL BOUNDARIES OF HIS CLAIM? John A. Ewing. Maintaining that an 
amendment confining a grantee within the vertical boundaries of his claim would 
not simplify the present confused state of mining law. 12 Am. Law. 540. 

SHOULD THE SUNDAY LAws OF OUR COUNTRY BE CHANGED TO MEET THE DE- 
MANDS OF OUR COSMOPOLITAN PoPULATION? Jrving E. Campbell. Answering 
the question in the negative. 10 Va. L. Reg. 682. 

Sources or Scots Law, THE. William C. Smith. 16 Jurid. Rev. 375. 

SPECIAL ASSESSMENT PRACTICE. George A. Mason. Summarizing the law of Illinois 
upon special assessments, with some practical suggestions as to conducting cases. 
37 Chic. Leg. News 171, 179. 

SURETYSHIP FROM THE STANDPOINT OF COMPARATIVE JURISPRUDENCE. Henry 
Anselm De Colyar. A brief comparative suinmary of the principles of suretyship 
as exemplified in the Roman, English, and American Law and the modern Codes 
Civil. 6 J. Soc. Comp. Leg. N. s. 46. 

TERM “PoLice Power,” THE. /. M. Blayney, Jr. §9 Cent. L. J. 486. 

TIME BARGAINS IN STOCKS AND Propuce. £rnest J. Schuster. “An enquiry 
into the rules under which speculative bargains in stocks and produce have been 
treated as gaming or wagering transactions under the laws of different countries.” 

6J. Soc. Comp. Leg. N. Ss. 121. 

To WHAT EXTENT SHOULD JUDICIAL ACTION BY COURTS OF A FOREIGN NATION 
BE RECOGNIZED? Mr. Justice Kennedy. 6 J. Soc. Comp. Leg. N. s. 106. 


supra. 
WARRANTY IN THE ENGLISH LAW OF SALE. II. Richard Brown, 26 Jurid. Rev. 


Il. BOOK REVIEWS. 


THE Monroe Doctrine. By T. B. Edgington. Boston: Little, Brown and 
Company. 1904. pp. vi, 344. 8vo. 

Although the Monroe Doctrine has had a considerable history, and is more- 
over of present and vital interest, our permanent literature on the subject is 
distinctly meager. From the very fact that the doctrine is of current impor- 
tance, so continually referred to in periodical publications, so constantly 
discussed, it is probable that the majority of Americans feel no need of books 
to tell them its history and meaning. Yet it is doubtful if the knowledge of 
most of us in regard thereto is so accurate that we would not be glad to find 
under some single cover a convenient discussion of the doctrine from its in- 
ception to its most recent developments. This Mr. Edgington has attempted 
to give us. 

Mr. Edgington has covered the field broadly. The volume commences with 
an interesting discussion of the origin of the Monroe Doctrine. It is shown to 
have been an early political principle of the United States, rather than an out- 
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growth of President Monroe’s message to which its birth is commonly ascribed, 
and its annunciation by Monroe is proved to have been prompted by Mr. 
Canning, then Foreign Secretary of Great Britain, in the course of his en-. 
deavors to frustrate the schemes of the Holy Alliance, for the reconquering of 
South America. Mr. Edgington then takes up the various diplomatic crises 
connected with the Monroe Doctrine from the early boundary disputes, down 
to the recent financial irresponsibility of Venezuela. In so doing he gives a 
snenens amount of space to the history of the Spanish-American republics, 
their political conditions, and their foreign policy as illustrated by the Calvo 
Doctrine. In addition there are chapters on the question of coaling stations, 
and on the Hague Tribunal and assimilated conferences in this hemisphere, as 
viewed in connection with the foreign policy of the United States. The book 
- closes with a number of suggestions for the more convenient enforcement of the 
Monroe Doctrine by means of a possible reformation of South American mis- 
government. It will be seen, therefore, that the author furnishes his readers 
with a quantity of valuable information which they might otherwise have had to 
go far to obtain. 

But though Mr. Edgington has made something of his opportunity, it seems 
undeniable that he has failed to make the most of it. Both the usefulness and the 
interest of his book are marred by serious faults in construction. Although the 
book was presumably intended as a unit, the chapters are disjointed and their 
relation to one another and to the subject is not always clear. The point of 
view changes in a most a manner. In addition the chapters are ill- 
arranged. Thus the historical development is interrupted without warning by 
the chapter on coaling stations, which, since it serves no purpose but to explain _ 
a scheme of the author’s for the settlement of international questions raised 
thereby, belongs logically with his other gs at the end of the book. 
Matter is sometimes introduced, which, though not uninteresting in itself, has 
only the most remote connection with the doctrine under discussion. Madame de 
Kridener, whose life is given at some length, is about as important a figure in 
connection with the history of the Holy Alliance, as that alliance is in connection 
with a discussion of the Monroe Doctrine. But perhaps the most patent defects 
are the repetitions. For example, at p. 55 an entire chapter is devoted to the 


calling of the Panama — by Simon Bolivar, and the probable endeavor 


of John Quincy Adams and Henry my to form a secret treaty among all the 
republics of the western hemisphere. On pp. 108 and tog the subject is again 
explained. On pp. 261 and 262 it is explained for a third time. Moreover the 
second and third explanations are almost identical, though the author has ex- 
perimented a little with the paragraphing. For another instance of identical 
repetition see pp. 172 and 177. hen the opportunity was so great as in the 
present case for a work of real excellence, such defects can only be most 
sincerely regretted. A. H. 


OUTLINES OF THE LAW OF BAILMENTS AND CARRIERS. By Edwin’ C. 
Goddard. Chicago: Callaghan & Company. 1904. pp. xiv, 250. 8vo. 

SELECTED CASES ON THE LAW OF BAILMENTS AND CARRIERS, oe 
the quasi-bailment relations of carriers of ae and telegraph an 
telephone companies as carriers. By Edwin C. Goddard. Chicago: 
Callaghan & Company. 1904. pp. iv, 742. 8vo. 

These are companion volumes, designed primarily for the use of students. 
There is a certain convenience in this arrangement; in the text book are set 
forth the foundation principles of this branch of the law; while in the case book 
are — but the principal cases. It is now pretty generally agreed among 
teachers of law that when students are sent to read the cases, the less indication 
in the case book of the subject of any particular case, or of the principle in an 
group of cases, the better; for in order to get the greatest benefit from suc 
work the student should be thrown hg upon his own resources. By this 
scheme of having a separate text book all of the annotation and most of the 
subdivisions are taken out of the case book. But whether the student will have 
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self-control enough to refrain from getting his first information from the text 
book is a question. 

The scope of the author’s subject is to be remarked. It covers more than 
the traditional carriers of goods and of passengers; it includes innkeepers and 
warehousemen, telegraph and telephone companies. The common undertaking 
that the editor finds here is that of bailment; either the relation is that, or 
something like that. It is true that these callings have historically been 
treated upon the basis of bailment; but the fact remains, as the commentator 
himself recognizes by his phrase quasi-bailment, that in many of these undertak- 
ings the relation is not that of bailment. The real unifying principle that 
justifies the treatment of all of these callings together is that of public ser- 
vice. In all of these undertakings, and in many more, there is the obligation 
to serve all that apply with adequate facilities, for reasonable compensation and 
without discrimination. This, indeed, is affirmed by the author, who in the case 
of each of these callings devotes a section to establishing the public duty 
involved. Whatever is peculiar in the topics that the editor has under discus- 
sion, and whatever is common to them, are to be explained by this law govern- 
ing public calling rather than by the law of bailment. It may be agreed, then, 
that the editor is doing a distinct service by calling attention, by the extent of 
the scope of his work, to the fact that the carrier is not an isolated instance, 
but a representative of a class. 

As to the way in which the matters are worked out in these books, one could 
wish to see more ng so in place of the author’s practice of treating each 
business entirely by itself; but perhaps in the present state of the law this 
_ would be dangerous, if not impossible. In regard to the execution of the books 
one could wish that the range of choice in selecting the cases were larger. 
However efficiently the editors of the American Decisions, the American 
Reports, and the American State Reports may be thought to have done their 
work, it is hardly safe for an author to consider that they have overlooked 
nothing; and it is obvious that many important cases have not been included 
in these books by reason of this limitation in the editor’s search. As to one 
other detail, it would seem to be better in arranging footnotes to put the 
cases . the alphabetical order of the jurisdictions, which is now the accepted 
method. 

When all is said against compression, one always turns first by preference 
to a terse hand book like the present, where he will find the general principle 
succinctly stated and well illustrated by a few pertinent examples. B. W. 


A TREATISE ON DAMAGES, covering the Entire Law of Damages both 
generally and —. By Joseph A. gape and Howard C. Joyce. In 
or 


three volumes. New k: The Banks Law Publishing Co. 1903-4. 
pp: clxxv, 1-855; cliv, 856-1726; cxxxvii, 1727-2669. 8vo. 

The existence of two treatises as well known and of as great merit as Sedg- 
wick on Damages and Sutherland on Damages, renders the task of an author 
or authors who essay the same field not an easy one. The authors of the 
newest work have presented a very creditable and a useful treatise. It cannot be 
said that the scientific study of the law has been very much advanced by their 
work, but there is little question that the practising lawyer will be aided. 

The division of the work into chapters is different from that in Sedgwick or 
in Sutherland; and the division does not seem to present advantages over that 
in the older works. Too much space has been given to the law of damages as 
applicable to tort actions for personal injuries. About one-fourth of the entire 
work is devoted to discussion of damages in cases of death by wrongful -act. 
Though this is an extremely important subject, and one on which the practi- 
tioner needs to be informed, it is fair to say that its difficulty and importance do 
not seem to warrant giving up so large a part of a general work on damages to 
it. On these points, the authors’ opinion differs from that of the reviewer, for 
they state in the preface, “ Inasmuch as actions to recover damages for personal 
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injuries and for death of a human being have occupied so largely in excess of 
others the attention of the courts, the authors have given to them the space and 
prominence which their proper consideration necessitates.” 

It would seem, too, that the general principles of the law of damages have _ 
not been discussed with as much fullness as is desirable before entering on 
particular applications, and that some questions not strictly within the law of 
damages are included, as for example in Title II. The important subject of 
consequential damages in its general aspects and apart from particular applica- 
tions, is not treated at great length, nor is the subject of damages for breach of 
contract fully developed. It is a matter of regret that the authors have not 
availed themselves of the opportunity, open to them by the failure of the older 
rae to give us help on the question of damages for “anticipatory 

reach.” 

Considerable attention has been paid to the matter of damages for mental 
suffering, but here again the discussion is scattered among the various classes 
of cases in which the question may arise. 

On the matter of damages for personal injuries or for death, this work should 
make a place for itself, and be of incalculable assistance to the triers of tort 
cases. For example, in the note on eS 240-262 inclusive, a collection is 
made of cases in which the —_ raised was whether or not the verdicts 
rendered were excessive. The authors have classified the cases under the 
heads of particular injuries, and have given for each case a concise but sufficient 
statement of facts to allow the practitioner to see at a glance the bearing and 
effect of the case. 

Roughly, 20,000 cases have been cited in the work. This is a smaller num- 
ber than are cited in Sutherland, but somewhat larger than in Sedgwick. The 
citations are well arranged, alphabetically by states and chronologically within 
each jurisdiction, the latest decision being put first. Citations are made to all 
unofficial reports and collections, as well as to official reports. In the front of 
each volume is a table of contents of that volume, and a list of the cases cited 
in the volume. In that respect the arrangement is similar to that of the other 
large treatises on damages. At the end of the third volume is an index digest 
of the whole work. 


THE PUBLICATIONS OF THE SELDEN Society. Volume XVIII. For the 
ear 1904. Borough Customs. Volume I. Edited by Mary 
ndon: Bernard Quaritch. 1904. pp. lix, 356. 4to. 

This is the first attempt to bring together the borough customs of England or 
to set them forth so that they bio, compared and studied. The Selden Society 
deserves commendation for having undertaken to recover the customary law 
from the municipal archives and for having selected an editor so well fitted to 
do the work. It is probably safe to say that no collection of materials of more 
importance for the study of the borough institutions of England has ever been 
published ; it is a substantial contribution to our knowledge of municipal as 
well as Jegal history. 

The general scope of the work is explained in the introduction as follows: 
“ The present volume is confined to the jurisdiction of the borough court and 
its procedure. A few further points of procedure and rules of merchant law will 
be treated in the next volume, but the main themes of the second volume will be 
the rules of family law and rules which define the relation between the seignorial 
and ecclesiastical powers on the one hand and the burgesses on theother. The 
laws of borough elentionn and what may be called the constitutional laws of the 
boroughs, and the laws and customs of trades, are excluded from our scheme, 
partly from exigencies of space, partly because the comparative method seems 
to be less suited to their case.” The exclusion of the constitutional laws is to 
be regretted. What we need is a corpus of borough law, including all its main 
branches ; it would be a “seers boon to scholars if the Selden Society would ex- 
tend the scope of this collection of texts and give us three or four volumes of 
borough customs instead of two. 

It is difficult to set forth or analyze the contents of the volume before us, for 
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many topics are dealt with, and there was much diversity in the customary law 
of the various towns. The reader will be struck by the survival of many archaic 
usages and old legal principles in the boroughs, such as the blood-feud, extra- 
judicial distress, compurgation, various barbarous forms of punishment such as 
drowning, burial alive and burning, and the requirement that the prosecutor 
or appellant should act as executioner. Writers are often inclined to exaggerate 
the progressive spirit of the medieval municipalities, but in some respects muni- 
cipal custom was much more conservative than the common law. This volume 
is particularly rich in new material relating to the older modes of proof and to the 
attitude of the burgesses toward judicial combat and trial by jury. In the inter- 
esting section concerning the assize of fresh force the editor surmises that the 
forty weeks named in the London Liber Albus as the limit of time within which 
this action may be brought is a mistake for forty days; but the period of forty 
weeks is again mentioned in Letter Book C (ed. Sharpe, p. 146), and the same 
period seems to have been recognized by the customs of Oxford (Jenks, Reports 
21), which were modelled after those of London. The only extract relating to 
the writ ex gravi guerela is taken from a customal of Lincoln (1480) ; references 
to passages of much earlier date will be found in 18 Harv. L. REV. 130. 

t is difficult, however, to discover omissions or flaws in Miss Bateson’s work ; 
she is a thoroughly competent editor; her industry, learning, and remarkable 
knowledge of the sources of municipal history deserve the highest praise. We 
look forward with interest to the publication of the second volume, in the intro- 
duction of which she proposes to inquire into the significance of the texts which 
she is editing. Cc. G. 


STUDIEs IN BrBLicaL Law. By Harold M. Wiener. London: David Nutt. 
1904. pp. xi, 128. 8vo. 

So slight has been the direct influence of the code of the Pentateuch upon the 
development of our law, despite the intensely Puritan movement that swept over 
the English race in the seventeenth century, that Mr. Wiener’s book, though 
written from a lawyer’s point of view, is of more interest to the layman than to 
the law student. It is an “attempt to apply the ordinary methods of legal 
study to the solution of Biblical problems,” and, despite the taint of the profes- 
sional fallacy that only lawyers can reason, is both novel and interesting. 

The first part of this little volume is devoted to a vigorous, if not potent, criti- 
cism of the higher criticism of the Bible, in which Ewald, Renan, and Driver 
are ‘‘refuted” to the author’s satisfaction. The method employed is an ingen- 
ious and skillful application of the principles of legal interpretation to texts in 
apparent conflict, and the results are at least more plausible than those usually 
obtained by such as seek to reconcile scientific theorizing and Biblical exegesis. 

Of greater interest is Mr. Wiener’s theory that the covenant at Sinai is a 
religious treaty, drawn up with all the technical formalities of early Hebrew con- 
tracts. When Jacoband Laban enter into a pillar-covenant at Galeed, the attend- 
ing formalities are a pillar, and a heap of stones as “ witnesses,” an oath, sacrifices, 
and feasts. Similarly, at Sinai, we find a bilateral agreement made with all the 
“covenant” formalities, — altar, and pillars as witnesses, oath, sacrifice, and 
feasts, —and the entire — is paralleled at the Deuteronomic repetition. 
The writing and stone tablets are not the vehicles for expressing the contract, 
but are additional “witnesses,” which accords well with what is known of the 
primitive law of evidence, among the Franks and the Lombards. 

In the chapter on the “ Spirit of Legislation,” the author labors to relieve the 
Biblical criminal code from the reproach of inhumanity frequently cast upon the 
lex talionis, by proving an implied system of fines as a permissive alternative to 
the literal rigor of+the law. But he ignores both the Semitic ideas of justice 
in the tribal stage of development while still dominated by the early law of 
blood revenge, and the administration of justice amidst roving and warlike 
tribes whose laws for personal security are, of necessity, brutally strict. Com- 
pensation by payment of a fine, instead of the mutilation of the offender’s per- 
son, which is found in the earliest stages of Teutonic law, is a late development 
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among Semitic peoples. Otherwise Mr. Wiener’s defense of the Biblical code, 
and the comparison with the code of Hammurabi, and the Roman law, make 
one regret the brevity of the chapter. I. G 
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